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PREFACE 

Imperial  relations  will  always  be  a  subject  of  interest 
to  students  of  the  expansion  of  Europe.  Problems  of  ad¬ 
ministration  connected  with  the  control  of  the  original  thir¬ 
teen  American  dependencies  are  of  interest  to  students  of 
American  history.  Of  these  problems  of  administration  be¬ 
tween  Great  Britain  and  her  colonies  there  are  none  more 
important  than  the  one  concerning  the  control  of  the  de¬ 
veloping  legal  system  in  the  new  world.  With  this  phase 
of  imperial  administration  this  study  is  concerned. 

The  English  government  had  evolved  by  the  beginning  of 
the  eighteenth  century  the  idea  of  a  concrete,  constructive 
policy  with  regard  to  the  administration  of  justice  in  the 
(thirteen  American  colonies.  Not  only  was  the  English  system 
(to  be  established  but  in  cases  in  which  variations  had  oc¬ 
curred  in  the  colonial  development,  these  were  to  be  moulded 
to  conform  with  the  accepted,  traditional,  Anglo-Saxon 
pattern  so  venerated  in  England.  The  Board  of  Trade,  as 
early  as  1700,  asked  for  a  report  from  all  the  dependencies 
concerning  legal  usage,  looking  toward  a  plan  of  standard¬ 
ization  with  the  English  system  as  a  model.  That  this  plan 
was  not  carried  to  its  logical  conclusion  by  the  development 
of  a  uniform  system  was  due  to  the  fact  that  the  immediate 
problems  of  the  eighteenth  century,  particularly  that  of  im¬ 
perial  defense,  pressed  so  closely  upon  the  home  government 
that  the  administration  of  justice  had  to  be  controlled 
through  judicial  agencies  already  functioning.  In  this  con¬ 
nection  the  King  in  Council  as  a  court  of  last  resort  in  the 
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appellate  system  from  the  colonies  became  the  important  re¬ 
straining  and  correcting  influence.  Through  this  agency  the 
home  government  not  only  suggested  technical  procedure  in 
the  colonial  courts  but  reviewed  and  passed  upon  the  prin¬ 
cipal  colonial  problems  of  the  day.  An  attempt  has  been 
made  to  show  in  broad  outline  the  development  of  this  ad¬ 
ministrative  system. 

This  study  was  begun  some  years  ago  at  the  suggestion 
of  Profesor  H.  L.  Osgood  of  Columbia  University.  His 
unfailing  kindness,  warm  sympathy  and  scholarly  counsel 
were  never  more  in  evidence  than  at  the  time  this  study  was 
in  preparation.  The  removal  of  his  guiding  hand  by  death 
meant  a  loss  which  has  been  deeply  felt. 

Indebtedness  must  be  expressed  to  other  teachers  and 
friends.  Professor  William  A.  Dunning  encouraged  and 
aided  in  many  ways  the  preparation  of  this  work.  Pro¬ 
fessor  Dixon  Ryan  Fox  and  Professor  R.  L.  Schuyler  of 
Columbia  University  gave  much  of  their  time  to  a  close  ex¬ 
amination  of  the  manuscript  and  made  helpful  and  stimulat¬ 
ing  suggestions  for  which  the  utmost  gratitude  is  expressed. 
In  no  less  a  sense  there  is  indebtedness  to  Professor  W.  H. 
Siebert  and  Profesor  E.  H.  McNeal  of  the  Ohio  State  Uni¬ 
versity  who  read  this  study  carefully  and  whose  suggestions 
have  been  embodied  in  it.  Thanks  are  also  due  to  Professor 
W.  R.  Shepherd  and  Dr.  H.  E.  Ymtema  of  Columbia  Uni¬ 
versity  and  Professor  A.  H.  Tuttle  of  the  Ohio  State  Uni¬ 
versity. 

Many  kindnesses  and  courtesies  were  shown  by  the  offi¬ 
cials  in  charge  of  libraries  and  collection's  of  manuscripts. 
The  patience  and  untiring  effort  of  the  attendants  at  the 
Public  Record  Office,  London,  England,  should  be  par¬ 
ticularly  mentioned.  There  was  also  a  courteous  attitude 
shown  at  the  British  Museum,  the  Library  of  the  Pennsyl¬ 
vania  Historical  Society,  Congressional  Library  in  Wash- 
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ington,  the  Columbia  University  Library  and  the  Ohio 
State  University  Library.  Special  thanks  are  due  Miss 
Maude  Jeffrey,  reference  librarian  at  the  Ohio  State  Uni¬ 
versity  Library,  for  her  kindness  in  the  matter  of  inter- 
library  loans. 


Ohio  State  University, 
September,  1922 


G.  A.  W. 
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CHAPTER  I 


Imperial  Development  of  a  Colonial  Legal  System 

When  England  began  her  expansion  she  had  no  definite 
idea  of  developing  a  colonial  empire.  Consequently  control 
of  the  colonies  that  later  grew  up  was  a  mixture  of  ancient 
English  custom  and  tradition  with  an  attitude  constantly 
changing  to  meet  the  exigencies  of  the  moment.  The  first 
grants  of  the  English  government  with  regard  to  commerce 
and  the  establishment  of  trading-posts  recognized  the  fact 
that  the  adventurers  were  English  subjects  and  should  be 
bound  by  English  law.1  All  enactments  made  by  them  were 
to  be  of  such  kind  that  they  would  not  be  repugnant  to 
English  law.  Offenders  might  be  punished  by  fine  and  im¬ 
prisonment.  These  statements  sounded  the  key  note  from 
which  the  provisions  of  the  other  charters  were  taken.  As 
the  colonies  gradually  began  to  develop,  it  was  assumed  that 
the  organization  of  local  courts  in  accordance  with  English 
custom  lay  in  the  hands  of  the  governor  and  council.  Along 
with  this  it  was  taken  for  granted  that  appeal  from  the 
colonial  courts  to  the  King  in  Council  was  inherently  the 
right  of  each  English  subject.2 

Within  the  colonies  the  imperial  system  attempted  a  con¬ 
trol  and  regulation  of  judicial  matters  by  five  different 

1  Vide  patent  to  Gilbert,  1578,  charter  to  Raleigh,  March  25,  1584,  and 
particularly  the  East  India  Company  charter,  December  311,  1600. 

2  There  are  numerous  instances  of  the  truth  of  this  statement  through¬ 
out  the  published  acts  of  the  Privy  Council.  Vide  Acts  Privy  Council, 
Colonial  Series,  passim. 
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methods.  These  methods  of  control  were:  first,  by  the 
charters  which  ordinarily  defined  the  general  legal  rights; 
second,  by  the  commissions  and  instructions  from  the  home 
government  to  the  governors  of  the  different  provinces; 
third,  by  the  constant  activity  of  the  Board  of  Trade,  after 
its  creation  in  1696 — particularly,  the  development  by  this 
organization  in  1700  of  the  idea  of  a  constructive  policy  to 
mould  the  judicial  system  to  one  standard;'  fourth,  by  a 
review  of  colonial  legislation  and  the  disallowance  of  such 
provincial  law  as  did  not  conform  to  the  accepted  English 
legal  system,  and  finally,  by  the  correction  of  irregularities 
in  court  procedure  by  the  decision  of  the  King  in  Council 
when  such  irregularities  were  detected  in  cases  brought  on 
appeal  to  the  home  government. 

The  charters  of  the  various  colonies  defined  the  legal 
rights  of  the  inhabitants.  They  all  contained  clauses 
modeled  upon  the  old  idea  of  the  earlier  charters  that  all 
adventurers  and  settlers  were  to  be  considered  English  sub¬ 
jects  with,  as  specifically  stated  in  the  first  charter  of  Vir¬ 
ginia,  “  all  liberties,  franchises  and  immunities  within  any 
of  our  other  dominions,  to  all  intents  and  purposes  as  if 
they  had  been  abiding  and  born,  within  this  our  realm  of 
England  or  any  other  of  our  said  Dominions.”  3  The 
idea  that  no  law  should  be  made  by  legislative  bodies  of 
the  colonies  in  conflict  with  established  English  law  was 
repeated  again  and  again.1  Usually  a  general  statement 
covered  the  whole  administration  of  justice,  but  in  the  later 
charters  the  wording  became  more  definite  and  after  1664 
appeal  to  the  King  in  Council  was  mentioned. 

In  the  early  charters  the  judicial  administration  was  given 
along  with  the  legislative  duties  to  the  central  authority  of 

1  McDonald,  Select  Charters  Illustrative  of  American  History,  p.  8. 

s  Charters  to  Virginia,  1606,  1609,  1612 ;  First  Charter  to  Massachu¬ 
setts  1629.  McDonald,  Charters,  pp.  8,  14,  19,  41. 
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the  colony.  Lord  Baltimore  had  the  power  to  constitute 
and  to  ordain  judges  and  justices  and  to  pardon  offenses 
as  well  as  “to  do  all  and  singular  other  things  belonging 
to  the  completion  of  justice  in  all  actions,  suits,  causes  and 
matters  whatsoever  as  well  criminal  as  personal,  real  and 
mixed.”  1  The  grant  to  the  Duke  of  York  in  1664,  be¬ 
sides  giving  him  the  usual  right  to  erect  courts,  reserved  to 
the  crown  the  right  of  the  “  receiving,  hearing  and  deter¬ 
mining  of  the  appeal  and  appeals  of  all  or  any  person  or 
persons  of,  in,  or  belonging  to  the  Territories  or  Islands 
aforesaid  in  or  touching  any  judgment  or  sentences  to  be 
there  made  or  given.”  2  The  grant  to  William  Penn  in 
1681  gave  him  the  right  to  appoint  judges,  justices,  magis¬ 
trates  and  officers  and  arrange  all  things  for  the  complete 
establishment  of  justice;  but  reserved  the  rights  of  “re¬ 
ceiving,  hearing  and  determining  the  appeal  and  appeals  of 
all  or  any  person  or  persons  of,  in,  or  belonging  to  the 
Territories  aforesaid  or  touching  any  judgment  to  be  there 
made  or  given.”  3 

The  famous  16911  charter  to  Massachusetts  indicated  the 
eighteenth  century  attitude  toward  administrative  justice  in 
the  colonies.  Here  the  King  in  Council  was  named  as  the 
court  of  last  resort  in  cases  wherein  the  matter  in  difference 
exceeded  the  value  of  300  pounds  sterling  and  when  the 
suits  were  personal  actions.  Moreover  the  appeal  had  to 
be  made  within  fourteen  days  after  the  judgment  had  been 
rendered,  security  had  to  be  given  by  the  party  or  parties 
appealing,  as  well  as  by  the  party  suing  or  taking  out  execu¬ 
tion  to  make  restitution  in  case  the  judgment  of  the  inferior 
court  should  be  reversed  or  annulled,  and  no  execution  was 
to  be  stayed  or  suspended  by  tea's  on  of  the  appeal.4 

1  McDonald,  Charters ,  p.  57. 

2  Ibid.,  p.  138. 

8  Ibid.,  pp.  186-187. 

4  CO 5/860,  no.  58,  enclosure  ii,  extract  of  Charters  of  Mass.  Bay. 


20 


JUSTICE  IN  THE  AMERICAN  COLONIES  [338 

By  inference  from  the  general  statements  of  the  rights  of 
the  colonists  as  Englishmen,  as  well  as  by  direct  mention 
of  appeal  and  judicial  administration,  the  charters  sought  to 
erect  a  legal  system.  But  whether  the  charters  stated  it 
definitely  or  not,  the  attitude  of  all  the  agencies  of  the 
English  government  was  that  it  was  the  inherent  right  of 
any  of  “  His  Majesty’s  subjects  to  appeal  directly  to  the 
King.”  1 

The  commissions  and  instructions  to  the  governors  of 
the  royal  colonies  were  explicit  both  as  to  the  formation  of 
inferior  courts  and  their  procedure  as  well  as  to  the  rules 
and  methods  under  which  appeals  were  to  be  approved.  By 
tradition  the  king  was  “  the  fountain  of  justice  ”  and  the 
governor  in  the  colony  was  his  representative.  By  his 
commission  the  governor  was  empowered  to  erect  courts  of 
justice.  As  a  result  of  the  general  obligation  to  maintain 
courts  and  enforce  the  law  he  had  the  appointment  of  judi¬ 
cial  officers.  At  first  this  power  of  appointment  together 
with  that  of  removal  was  unlimited,  but  later  the  judges 
and  justices  of  the  peace  were  appointed  by  the  governor 
with  the  consent  of  the  council.2  The  early  instructions 
gave  the  governor  power  to  appoint,  and  stated  that  re¬ 
movals  were  not  to  be  made  without  just  cause.  Later  the 
home  government  insisted  definitely  upon  an  appointment 
upon  the  basis  of  tenure  during  pleasure  only.8 

As  we  shall  see,  this  led  to  opposition  on  the  part  of  the 

1  Board  of  Trade  Journal,  vol.  xii,  OO391/12,  p.  195;  Calendar  of 
State  Papers,  Colonial  Series,  vol.  xii,  no.  315;  Acts  Privy  Council, 
Colonial  Series,  vol.  ii,  no.  733. 

*  North  Carolina  Records,  vol.  iii,  p.  70;  Ibid.,  p.  102.  The  commis¬ 
sion  to  Burrington  gives  the  general  power  of  appointment,  while  the 
instructions  limit  it  and  further  prohibit  the  erection  of  any  special 
court  without  order  from  the  home  government. 

*  North  Carolina  Records,  vol.  v,  p.  1107;  instructions  to  Dobbs  of 
North  Carolina.  Greene,  Provincial  Governor,  p.  135. 
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colonies  which  attempted  to  insist  upon  the  holding  of 
judicial  offices  on  the  basis  of  tenure  during  good  behavior. 
Although  the  commissions  and  instructions  gave  the  gov¬ 
ernor  the  right  to  erect  courts,  the  practice  in  the  different 
colonies  varied,  and  legislative  acts  of  the  assemblies  estab¬ 
lished  and  organized  courts.1  The  theory  remained  that 
the  right  to  erect  courts  remained  with  the  crown,  but  the 
home  government  seems  at  times  to  have  recognized  actions 
of  the  assemblies  in  this  respect.2 

The  instructions  to  the  governors  also  indicated  the  cir¬ 
cumstances  under  which  appeals  might  be  granted  to  the  King 
in  Council.  In  the  instructions  to  Governor  Sloughter  of 
New  York  in  1690  the  minimum  amount  which  could  re¬ 
ceive  attention  in  case  of  fines  for  misdemeanors  was  fixed 
at  two  hundred  pounds.8  Later  in  1709  this  was  repeated 
in  the  instructions  to  General  Robert  Hunter  of  the  same 
province.4  This  seems  to  have  been  the  usual  amount  de¬ 
cided  upon  by  the  home  government  but  as  low  an  amount 
as  one  hundred  pounds  was  mentioned  in  the  instructions 
to  Burrington  as  governor  of  North  Carolina.5  This  de¬ 
termination  of  amount  seems  to  have  grown  out  of  a 
sincere  desire  on  the  part  of  the  home  government  to  protect 
the  individual  from  injustice  at  the  hands  of  the  colonial 
officials.  In  the  same  way  the  instructions  indicated  that 
there  were  complaints  concerning  delay  of  justice  and  other 

*  Hening,  Statutes  of  Virginia,  iii,  pp.  95,  287-302;  North  Carolina 
Records,  vol.  iv,  p.  337. 

*  New  Jersey  Documents,  vol.  iii,  p.  322;  Greene,  Provincial  Governor, 
P-  139- 

*New  York  Documents,  vol.  iii,  pp.  685-691. 

*New  York  Documents,  vol.  v,  pp.  124-143. 

*  North  Carolina  Records,  vol.  iii,  p.  90.  Vide  also  instructions  to 
Dobbs  of  North  Carolina,  North  Carolina  Records,  vol.  v,  p.  1107.  The 
question  of  the  relation  of  the  governor  to  the  judiciary  is  discussed 
in  Greene,  Provincial  Governor,  chapter  vii. 
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irregularities  and  insisted  upon  a  careful  oversight  of  all 
judicial  matters. 

The  Board  of  Trade  after  its  creation  in  1696  was  be¬ 
sieged  with  documents  asking  that  irregularities  that  had 
developed  in  the  judicial  matters  of  the  colonies  might  re¬ 
ceive  the  attention  of  the  home  government.  The  com¬ 
plaints  came  largely  from  Massachusetts,  Rhode  Island  and 
Connecticut;  occasionally  protests  came  from  the  other 
colonies.  The  demand  for  an  investigation  reached  white 
heat  in  1699. 

There  was  considerable  dissatisfaction  in  Connecticut 
which  grew  out  of  the  famous  Palmes  case.  John  and 
Nicholas  Hallam,  together  with  Edward  Palmes,  had  been 
refused  the  right  of  appeal  from  that  colony.  The  Privy 
Council,  upon  petition  of  these  Connecticut  men,  had  taken 
the  matter  in  hand  and  had  referred  it  to  the  Board  of 
Trade.  The  Board  reported  that  the  King  “  might  fitly  re¬ 
quire  the  Government  and  Company  of  the  Colony  to  take 
care  that  no  such  obstruction  be  allowed,  but  that  all  cases 
upon  differences  between  man  and  man  about  private  rights 
be  fairly  heard  and  judged  by  the  proper  methods  of  the 
courts  established  in  that  colony.”  This  statement  added 
that  it  was  the  inherent  right  of  the  King  “  to  receive  and 
determine  appeals  ”  from  all  his  subjects  in  America.  The 
attitude  thus  expressed  by  the  Board  was  incorporated  in 
the  order  in  council  of  March  9,  1699,  stating  the  imperial 
position  with  regard  to  appeals.1  Connecticut  took  a  de¬ 
termined  stand  upon  what  she  considered  her  rights  and  the 
case  gave  the  Board  no  little  trouble.2  The  Board  wrote 
letters  to  the  colony  concerning  the  matter  and  received 
several  memorials  and  reports  setting  forth  the  colony’s  side 

1  Acts  Privy  Council,  Colonial  Series,  vol.  ii,  no.  7331,  p.  328;  Calendar 
State  Papers,  vol.  xii,  no.  160. 

2  CO391/12,  Board  of  Trade  Journal,  vol.  xii,  pp.  12,  39;  CO 5/ 1287. 
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of  the  case.1  Mr.  Wharton,  the  attorney  who  was  handling 
the  case,  finally  reported  March  7,  1700,  that  the  governor 
and  company  of  Connecticut  had  no  regard  for  the  order  in 
council  of  March  9,  1699,  which  had  ordered  the  colony  to 
admit  the  appeal.  The  Board  took  up  the  matter  with 
Wharton  in  person  on  the  Friday  following  this  report.2 
The  result  of  this  conference  was  a  letter  from  the  Board 
of  Trade  to  'Connecticut  under  date  of  April  4,  1700.  Con¬ 
necticut  did  not  respond  promptly  and  Wharton  reported 
that  the  delay  “was  evident  argument  of  their  (the  gov¬ 
ernor  and  company  of  Connecticut)  declining  to  allow1 
Palmes  ’  appeal  as  they  had  been  directed  to  do  ”.3  The 
colony,  however,  did  draw  up  an  energetic  statement  of  its 
position  and  forwarded  it  to  Sir  Henry  Ashurst,  the  colonial 
agent  in  England,  who  stated  the  attitude  of  Connecticut 
to  the  Board.'4 

In  Rhode  Island,  Francis  Brinley  had  complained  of  the 
obstruction  of  justice  in  that  colony  and  had  brought  the 
matter  of  colonial  judicial  procedure  to  the  attention  of  the 
Privy  Council,  which  had  referred  the  matter  to  the  Board 
of  Trade.5  A  vigorous  letter  was  sent  to  the  governor 
and  company  of  Rhode  Island  restating  the  principle  that 
appeal  was  the  inherent  right  of  Englishmen.6  In  Nov¬ 
ember,  1699,  (the  Earl  of  Bellomont  thought  fit  to  report  to 
the  Board  irregularities  in  Rhode  Island.7  The  Board  de- 

1  Board  of  Trade  Journal,  vol.  xiii,  p.  54. 

2  Ibid.,  p.  34. 

3  Ibid.,  p.  52. 

4  Ibid.,  pp.  265,  274,  288.  The  colonial  statement  is  under  date  of  De¬ 
cember  s,  1700. 

5  Acts  Privy  Council,  Colonial  Series,  vol.  ii,  no.  732;  Calendar  State 
Papers,  vol.  xii,  no.  122. 

6  Board  of  Trade  Journal,  vol.  xii,  pp.  9-10,  25;  CO 5/ 1287;  Board  of 
Trade  Journal,  vol.  xiv,  p.  412. 

7  Earl  of  Bellomont  to  Board  of  Trade,  November  27,  1699.  Board 
of  Trade  Journal,  vol.  xiv,  p.  344. 
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cided  at  its  next  meeting  to  draw  up  a  representation  to  the 
King  setting  forth  the  general  state  of  affairs  in  the  colony.3* 

A  memorial  from  one  Christopher  Almy  of  Portsmouth, 
Rhode  Island,  had  come  to  the  Board  in  1700.  This  also 
stated  irregularities  in  court  procedure.2  Almy  had  been 
impaneled  on  the  grand  jury  in  a  trial  held  in  Newport, 
March  26,  1700.  A  bill  of  indictment  had  been  preferred 
by  one  John  Pocock  against  a  Joseph  Pembert  of  Westerly 
for  maliciously  speaking  at  a  town  meeting  in  such  a  way  as 
to  arouse  seditious  feeling  against  the  government.  Like 
indictments  were  preferred  against  John  Lewis  and  Edward 
Blevin.  The  grand  jury  could  not  find  that  any  law  had 
been  violated  or  that  anything  had  been  done  which  would 
show  contempt  for  the  existing  government.  The  court 
was,  however,  not  satisfied.  Three  persons  were  added  to 
the  jury  of  twelve  and  the  court  “  sent  them  forth  again 
who  after  debate  returned  the  same  decision.”  Then  the 
court  added  six  more  to  the  jury  and  “  required  them  to  go 
forth  a  third  time  ”,  This  time  after  some  debate  twelve  of 
the  twenty-one  agreed  to  return  the  verdict  desired  by  the 
court  while  nine,  of  whom  Almy  was  one,  held  to  the  first 
verdict.  The  memorial  further  recited  that  the  bills  were 
delivered  into  court,  not  signed  by  the  grand  jury  as  should 
have  been  the  case  but  indorsed  by  the  clerk  with  the  state¬ 
ment,  “  received  by  the  Court,  Wilson  Clarke,  clerk  ”  and 
underneath  in  the  same  handwriting  these  words,  “  a  true 
bill.”  At  the  trial  later  the  verdict  of  not  guilty  was  brought 
in  twice  but  each  time  the  court  “  turned  out  ”  the  jurors 
and  the  third  time  after  a  strict  charge  to  bring  in  the 
verdict  of  guilty  this  was  done  by  the  jury.3  However  un- 

1  Board,  of  Trade  Journal,  vol.  xiv,  p.  367. 

’  CO 5/1260,  no.  417. 

*  “  An  account  upon  Oath  of  Mr.  Hearne  of  the  proceedings  at  a 
Court  of  Tryall  held  in  Newport  on  Rhode  Island,  March  26,  1700.” 
CO 5/ 1260,  no.  417. 
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usual  this  memorial  may  have  been,  it  served  the  purpose, 
with  the  Brinley  case,  of  making  the  members  of  the  Board 
of  Trade  think  that  improper  things  were  being  done  in 
the  name  of  justice  in  Rhode  Island. 

In  Virginia  there  was  dissatisfaction  with  the  process  of 
judicial  administration.  A  memorial  was  presented  to  the 
Board  in  1697  showing  the  state  of  affairs  in  that  province.11 
This  showed  that  there  had  been  a  lack  of  understanding 
before  1680  as  to  what  constituted  the  duties  of  the  general 
assembly  in  its  relation  to  the  judiciary.  The  assembly  had 
been  in  the  habit  of  hearing  appeals  from  the  general  court. 
Lord  Culpepper  had  brought  this  matter  to  the  attention  of 
the  home  government.  According  to  the  attitude  which  we 
know  was  developing,  the  appellate  jurisdiction  of  the  gen¬ 
eral  assembly  was  abolished  as  contrary  to  the  laws  of  Eng¬ 
land  and  cases  could  be  appealed  only  when  they  involved  a 
value  of  300  pounds  and  security  had  been  given  to  de¬ 
fray  costs  and  damages.  The  memorial  complained  of  the 
arbitrary  attitude  of  the  governor  in  judicial  matters.  The 
governor  gave  commissions  to  gentlemen  in  the  counties  to 
act  as  justices  of  the  peace;  these  commissions  he  renewed 
each  year  in  order,  as  it  was  claimed,  to  get  fees  and  secure 
further  influence.  The  county  courts  were  badly  managed 
by  men  of  little  education  and  this  was  particularly  felt  after 
the  first  stock  of  Virginia  gentlemen  was  gone.  There  was, 
therefore,  great  need  of  means  by  which  cases  might  be  re¬ 
viewed  and  it  was  considered  a  grievance  that  there  was 
no  means  of  redress  for  a  litigant,  except  “  the  practically 
limitless  expense  of  carrying  his  case  to  Whitehall  which 
few  in  Virginia  had  the  purse  or  skill  to  manage.”  Com¬ 
plaint  was  also  made  in  this  memorial  of  the  proceedings 
of  the  courts;  the  process  was  in  many  cases  repugnant  to 

1  Calendar  State  Papers,  Colonial  Series,  vol.  x,  no.  650 ;  October  20, 
1697. 
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the  laws  of  England  and  considered  by  the  colonists  as  ir¬ 
regular.  The  selection  of  juries  was  illegally  made,  the 
sheriff  returning  juries  summoned  without  authority  from 
places  remote  from  that  in  which  the  contested  act  had 
occurred.  All  these  irregularities  in  Virginia  the  memorial 
wished  to  bring  to  the  attention  of  the  home  government.1 

From  Maryland  Governor  Blackiston  had  written  the 
Board  of  Trade  wishing  to  know  whether  appeals  from 
Maryland  in  admiralty  cases  should  be  made  to  the  High 
Court  of  Admiralty  in  England  in  pursuance  of  the  com¬ 
mission  issued  by  that  court  for  erecting  vice-admiralty 
courts  in  Maryland.2  The  Board  of  Trade  was  in  doubt  as 
to  what  should  be  done,  and  ordered  that  Lord  Baltimore’s 
patent  for  Maryland  be  examined  to  see  whether  anything 
therein  might  have  relation  to  the  question  in  hand.  The 
Blakiston  letter  was  sent  to  the  attorney  and  solicitor  gen¬ 
eral  and  a  copy  to  Sir  Charles  Hedges,  who  had  been  judge 
of  the  English  admiralty  court  since  1689,  for  their  opin¬ 
ions.3  The  attorney  general  reported  immediately  that  he 
was  of  the  opinion  that  there  were  express  clauses  both 
in  the  commission  of  vice  admiral  and  in  the  commission  to 
the  judge  of  the  admiralty  which  would  allow  a  right  of 
appeal  from  any  sentence  to  the  court  of  admiralty  in  Eng¬ 
land.  Where  either  party  thought  himself  aggrieved  by 
any  sentence  given  in  the  vice-admiralty  court,  it  was  his 
opinion,  that  the  litigant  had  a  right  to  appeal  to  the  High 
Court  of  Admiralty  in  England  and  that  such  appeal  must 
be  allowed  there.4 

1  This  memorial  is  entitled  “  An  Account  of  the  Present  State  and 
Government  of  Virginia,”  is  signed  by  Hartwell,  Blair  and  Chilton 
and  is  dated  October  20,  1697. 

2  Board  of  Trade  Journal,  vol.  xii,  p.  176.  Blakiston  to  the  Board  of 
Trade,  May  20,  1699;  received  by  Board,  Sept.  15,  1699. 

3  Board  of  Trade  Journal,  vol.  xii,  pp.  178-179. 

4  Sept.  28,  1699.  CO 5/714.  Calendar  State  Papers,  x,  p.  442,  no.  797. 
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Sir  Charles  Hedges  answered  to  the  same  effect.1  In 
answer  to  Governor  Blakiston,  the  Board  wrote  him  under 
date  of  September  20,  1699,  and  informed  him  that  as  to 
the  doubt  which  he  proposed  about  appeals  there  was  no 
contradiction  between  the  clauses  which  he  had  sent  the 
Board  from  his  commission  as  governor  and  those  of  the 
commissions  issued  out  of  the  High  Court  of  Admiralty. 
But,  the  communication  concluded,  if  the  governor  found 
any  inconvenience  in  pursuing  the  directions  of  each  com¬ 
mission,  as  the  different  cases  which  should  arise  might  re¬ 
spectively  require,  the  Board  would  use  “  its  best  endeavors 
upon  any  notice  that  such  remedies  should  be  applied  as 
would  be  though  fit.”  2 

In  Massachusetts  there  had  been  trouble  arising  over  the 
question  of  appeals  and  judicial  administration.  The  Board 
of  Trade  had  attempted  to  get  a  report  from  the  colony  and 
had  become  rather  impatient  over  the  delay  encountered  in 
the  matter.  This  had  grown  out  of  the  famous  Brenton 
case. 

Jahleel  Brenton,  collector  and  surveyor  of  the  customs  in 
New  England,  had  made  a  seizure  of  the  brigantine  Mary 
in  1691  with  her  lading  of  tobacco.  This  seizure  had  been 
made  because  bond  had  not  been  given  as  the  navigation 
laws  -directed.  The  case  was  brought  to  trial  in  the  colonial 
courts  and  the  bringantine  with  her  cargo  was  adjudged  as 
forfeited  to  the  king.  But  the  case  was  taken  on  appeal  to 
the  court  of  assistants  in  Boston  where  the  former  judgment 
was  reversed.  Brenton  also  in  the  same  year  made  a  seizure 
of  iron  imported  contrary  to  law  into  Massachusetts  from 
Spain.  The  jury  in  this  case  gave  the  verdict  in  favor  of 
“  the  said  iron  ” ;  the  collector  at  once  entered  a  review. 

1  CO 5/714,  no.  74.  Sir  Charles  Hedges  to  Mr.  Popple,  Sept.  21,  1699. 

s  Calendar  of  State  Papers,  x,  p.  444.  Board  of  Trade  to  Governor 
Blakiston,  Sept.  20,  1699. 
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The  claimant  in  the  case  broke  open  the  storehouse  where 
the  iron  was  kept  and  by  force  took  it  away.  Both  of  these 
oases  Brenton  brought  on  appeal  to  the  King  in  Council. 

In  the  report  of  the  committee  to  ;the  King  in  Council  May 
27,  1697,  Brenton  was  admitted  to  an  appeal  from  the  judg¬ 
ment  given  in  the  court  of  assistants  in  Boston  with  re¬ 
gard  to  the  brigantine  Mary ;  his  appeal  concerning  the 
seizure  of  iron  was  also  admitted,  provided  that  he  would 
give  security  to  prosecute  and  abide  by  the  King’s  deter¬ 
mination.  Notice  was  served  upon  the  governor  and  council 
of  the  province  of  Massachusetts  to  transmit  authentic 
copies  of  all  the  records  and  proceedings  relating  to  these 
appeals  under  the  seal  of  the  province.  It  was  definitely 
stated  at  this  time  to  the  Massachusetts  government  that 
“  the  officers  of  His  Majesty’s  customs  in  Massachusetts 
Bay  ”  were  to  have  the  right  of  appeal  in  cases  of  like  nature. 
The  only  condition  was  that  the  usual  security  must  be 
given  for  the  prosecution  of  the  appeals  within  a  twelve 
month  after  the  appeal  had  been  made.  Warning  was  also 
given  that  due  care  must  be  taken  that  ships  and  goods  seized 
in  the  province  were  not  to  be  discharged  without  due  pro¬ 
cess  of  law.1 

In  answer  to  this  came  the  so-called  “  New  England  Ad¬ 
dress  about  Appeals  ”,  dated  March  25,  1698.  In  “  dutiful 
manner,  humbly  ”  it  was  represented  that  Massachusetts 
could  not  help  but  observe  that  the  order  extended  not  only 
to  the  two  cases  mentioned  which  were  tried  several  years 
previously,  but  that  it  looked  forward  to  all  cases  of  like 
nature  without  any  limitation  of  value.  The  provisions  of 
the  charter  were  enumerated  to  show  under  what  circum¬ 
stances  the  crown  had  permitted  appeals,  particularly  calling 
attention  to  the  three  hundred  pound  limit.2  Then  it  was 

1  Report  of  the  committee  to  the  Lords  Justices  in  Council,  May  27,. 
1697;  CO 5/860. 

1 Ibid . 


IMPERIAL  DEVELOPMENT 


29 


347] 

stated  that  under  the  new  interpretation  the  people  of  Massa- 
chusetts  were  to  be  deprived  of  the  privilege  granted  in 
their  charter  in  all  cases  of  seizures  under  the  three  hundred 
pound  value.  It  was  evident  that  much  injustice  and  con¬ 
siderable  hardship  would  be  endured  by  the  people  of  the 
province  if  the  removal  of  a  case  could  be  had  to  the  crown 
after  the  matter  had  passed  through  the  courts,  of  Massa¬ 
chusetts  and  had  been  tried  one  or  more  times  by  due 
methods  and  course  of  law.  This  would  be  particularly 
evident  in  the  case  of  a  removal,  when  no  ship  or  goods 
seized  for  trading  or  for  being  imported  into  the  colony 
contrary  to  law,  might  be  discharged  until  final  judgment 
had  been  given  by  the  crown.  The  people  would,  it  was 
stated,  be  so  discouraged  that  in  many  cases  of  considerable 
value,  the  charge  and  trouble  of  undertaking  a  voyage  to 
England  and  attendance  there  to  wait  the  issue  would  be  “  so 
great  and  unsupportable  that  many  would  rather  choose  to 
quit  claims  and  forego  their  interests  than  pursue  the  same 
further  As  an  example,  the  case  relating  to  the  ship, 
The  Two  Brothers,  was  cited  in  which  the  time  elapsing  was 
from  September  1691  until  July  1697.  Besides,  the  mem¬ 
orial  continued,  the  very  great  detriment  and  loss  that  would 
unavoidably  happen  to  ships  and  goods  by  lying  so  long  and 
possibly  upon  trial  there,  would  in  many  instance  be  no 
just  cause  for  the  seizure,  and  the  claimants  or  owners 
would  be  at  much  loss.  If  the  owners  should  be  found 
guilty  of  any  transgression,  the  crown’s  interests  would 
greatly  suffer  it  not  be  utterly  lost.1  Praying  for  a  long 
and  prosperous  reign  for  the  king,  the  petition  humbly  asked 
his  consideration  of  the  privileges  granted  by  the  charter. 

All  the  papers  in  the  Brenton  case  were  transmitted  by 
William  Stoughton  to  the  Board  in  order  that  the  examina- 


1  Ibid. 
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tion  of  the  case  might  be  thoroughly  made.1  All  through 
July  the  Board  attempted  to  deal  with  it  and  on  September 
26,  1699,  after  a  reading  of  the  representation  of  the  Board 
of  Trade  the  whole  subject  was  referred  to  Lord  Chief 
Justice  Holt  who  was  to  be  attended  therein  by  the  crown’s 
attorney  and  solicitor  general.  The  portion  of  the  charter 
of  Massachusetts  having  to  do  with  appeals  and  the  “  New1 
England  Address  about  Appeals  ”  were  sent  to  them.2 

With  regard  to  this  subject  the  attorney  and  the  solicitor 
general  had  reported  to  the  Board  of  Trade  April  4,  1699, 
in  answer  to  the  inquiry  of  August  4,  1698,  that  in  personal 
actions  where  the  matters  in  question  exceeded  the  value 
of  three  hundred  pounds  an  appeal  of  right  ought  to  be  al¬ 
lowed  by  the  express  words  of  the  Massachusetts  charter. 
Also  an  appeal  upon  any  action  or  inf  ormation  of  seizure  of 
ship  or  goods  for  trading  contrary  to  the  law  where  the 
value  was  either  above  or  under  three  hundred  pounds, 
would  lie  from  the  judgment  of  the  court  of  judicature  in 
the  colony,  in  case  His  Majesty  in  Council  should  think  fit 
to  allow  thereof.  An  allowance  of  such  appeal  would  be  no 
infringement  or  violation  of  the  charter.3  Mr.  William 
Popple  had  pointed  out  that  the  real  difficulty  underlying 
the  whole  matter  was  the  improbability  that  it  could  ever 
have  been  intended  in  the  drawing  of  the  charter  that  the 
king  should  thereby  exclude  himself  from  having  a  remedy 
against  any  unjust  determination  of  the  courts  of  Massa¬ 
chusetts  in  matters  relating  to  his  customs  and  revenue. 
This  would  inevitably  be  the  consequence  if  no  appeals 
were  allowed  in  these  matters  under  the  value  of  three  hun¬ 
dred  pounds,  because  many  small  vessels  and  cargoes  were 

1  CO5/860,  no.  61.  Wm.  Stoughton  to  Board  of  Trade,  July  7,  1699. 

2  CO 5/860,  no.  71,  order  signed  by  John  Povey. 

3  CO 5/860,  no.  58,  Calendar  State  Papers,  1699,  p.  127,  no.  234. 
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not  really  of  that  value  and  it  might  be  easy  for  illegal 
traders  so  to  order  their  affairs  so  that  no  single  seizure 
should  amount  to  this.1  The  “  New  England  Address  about 
Appeals  ”  had  brought  out  this  point  particularly  as  well  as 
the  attitude  of  the  Massachusetts  Bay  Government  on  the 
subject.2 

During  1699  the  Board  was  still  attempting  to  get  a  satis¬ 
factory  adjustment  with  Massachusetts  concerning  this 
whole  subject  of  administration  of  justice.  Sir  Henry 
Ashurst,  the  agent  for  Massachusetts,  was  notified  that  if  he 
were  not  able  to  get  a  speedy  answer,  the  Board  would  be 
obliged  to  request  the  attorney  general  to  report  the  matter 
without  his  aid.3  The  latter  part  of  June  the  Board  was 
notified  that  Sir  Henry  Ashurst  was  busily  engaged  upon 
the  matter  and  a  letter  was  ordered  dispatched  to  him  urging 
the  greatest  speed.'4  Despite  this  agitation  Massachusetts 
gave  no  satisfactory  reply  and  the  Board  was  obliged  to 
come  to  the  conclusion  that  her  attitude  was  wilful  disre¬ 
gard  of  the  wishes  of  the  home  government.  The  Privy 
Council  in  May  1700  dismissed  the  appeal  concerning  Bren- 
ton’s  seizure  of  the  Mary.5 

During  the  regime  of  the  Earl  of  Bellomont,  he  had  ex¬ 
pressed  dissatisfaction  with  the  judicial  system  and  there 
was  constant  exchange  of  communications  between  the 
governor  and  the  Board.  The  lord  justices  of  England 

1  CO 5/860 ,  no.  58,  Enclosure,  Wm.  Popple  to  Attorney  General,  August 
4,  1698. 

2  Wm.  Stoughton  to  Board  of  Trade,  March  25,  1698;  CO 5/860; 
Board  of  Trade  Journal,  vol.  xii,  pp.  113,  115. 

3  Board  of  Trade  Journal,  vol.  xii,  p.  61;  CO 591/ 12,  p.  61. 

4  Ibid.,  p.  88,  June  21,  1699. 

6  The  Brenton  case  before  the  Board  of  Trade  is  given  in  Board  of 
Trade  Journal,  vol.  xii,  p.  88  el  seq.;  Acts  Privy  Council,  Colonial 
Series,  vol.  ii,  no.  480,  p.  241. 
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had  ordered  the  Council  of  Trade  to  direct  Lord  Bellomont 
to  take  care  upon  his  arrival  in  New  England  that  the  offi¬ 
cers  of  the  King’s  customs  be  allowed  to  appeal  to  the  King 
in  Council  and  that  ships  and  goods  be  not  discharged 
after  seizure  without  due  process  of  law.1  From  New  York 
the  Earl  of  Bellomont  had  written  repeatedly  to  the  Board 
requesting  an  able  attorney  general  for  the  province  in  order 
that  justice  might  be  administered  in  a  more  satisfactory 
manner;  and  late  in  1699  the  Board  drew  up  a  representation 
to  lay  before  the  King  for  the  necessity  of  such  a  step.2 

As  a  result  of  this  clash  between  the  various  colonies  and 
the  imperial  system,  the  Board  of  Trade  made  a  direct  re¬ 
presentation  to  the  Privy  Council  looking  toward  a  construc¬ 
tive  policy  of  controlling  and  systematizing  judicial  proceed¬ 
ings  within  the  provinces.  In  consequence  of  this  we  have 
the  order  in  council  of  July  18,  1700,  which  gave  solemn 
warning  to  the  dependencies  that  the  whole  matter  of 
judicial  proceeding  and  the  question  of  appeals  were  to  be 
made  the  subject  of  an  investigation  by  the  home  govern¬ 
ment.  This  stated: 

It  is  this  day  ordered  by  their  excellencies  the  Lord  Justices 
in  Council  that  directions  be  sent  to  the  respective  governors 
of  His  Majesty’s  Plantations  in  America  as  well  such  as  are 
granted  in  Propriety  as  such  as  are  governed  by  Commission 
from  His  Majesty  to  transmit  an  account  to  the  Lords  Com¬ 
missioners  for  Trade  and  Plantations  in  the  most  particular 
manner  of  the  method  of  proceedings  in  the  several  courts 
upon  trails  of  all  sorts  of  causes  in  the  said  courts  in  those 
parts  and  that  the  same  be  communicated  by  their  Lordships 
to  this  Board  for  His  Majesty’s  better  information  in  deter¬ 
mining  of  appeals  from  the  plantations.  And  the  Lord  Com- 

1  Acts  Privy  Council,  Colonial  Series,  vol.  ii,  p.  314,  no.  682;  Calendar 
State  Papers,  vol.  x,  no.  1214,  p.  570. 

’  Board  of  Trade  Journal,  vol.  xii,  p.  291;  CO391/12,  p.  291. 
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missioners  for  Trade  and  Plantations  are  to  signify  their  Ex¬ 
cellencies’  pleasure  herein  to  the  said  respective  governors  ac¬ 
cordingly.1 

On  August  first  the  Board  in  compliance  with  this  order 
in  council  of  July  18  issued  a  circular  letter  to  all  the  gov¬ 
ernors  and  governments  in  America  relating  to  the  method 
of  proceeding  “  in  the  several  courts  upon  tryalls  of  all 
sorts  of  causes  in  those  parts.”  2  The  response  from  the 
colonies  showed  in  theory  faithful  conformity  to  English 
tradition  and  a  steady  progression  of  appeal  from  the  in¬ 
ferior  courts  to  the  King  in  Council.8  And  there  can  be  no 
doubt  that  where  an  elaborate  arrangement  of  the  judiciary 
had  been  accomplished  the  courts  in  theory  were  so  organ¬ 
ized.  Allowing  for  minor  differences  and  other  variations 
due  to  settlement  and  peculiarities  of  location,  the  judicial 
arrangements  were  developed  according  to  the  best  English 
custom.  So  much  so  that  the  Board  seemed  to  recognize 
that  its  future  duty  would  be  not  so  much  to  deal  with  the 
problem  of  conforming  colonial  courts  to  an  established 
English  system  as  to  correct  abuses  which  had  grown  up 
within  systems  already  established. 

The  replies  of  the  governors  began  to  come  in  during  the 
year  1701.  Governor  Blakiston  apologized  for  not  being 
more  speedy  in  his  answer,  but  excused  himself  on  the 
ground  that  there  had  been  no  ship  sailing  for  England 
until  May  1701. 4  He  then  gave  what  he  called  a  “scheme 
of  the  Judicial  proceedings  in  Maryland  both  Criminal  and 

1  C0324/7,  no.  35;  CO323/3,  no.  75;  Acts  Privy  Council,  Colonial 
Series,  vol.  ii,  no.  797,  p.  356;  Calendar  State  Papers,  xiii,  no.  651. 

*  CO 324/7,  pp.  309-310- 

*  CO 3/862 ,  no.  30;  CO 5/862,  no.  32;  CO 5/ 1312,  no.  21  et  seq.; 
CO5/726. 

4  Blakiston  to  the  Board  of  Trade,  May  6,  1701 ;  Board  of  Trade 
Journal,  vol.  xiv,  p.  18;  CO 391/ 14. 
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Civil.”  The  province  was  divided  into  eleven  counties;  in 
each  there  was  a  county  court  consisting  of  several  justices, 
some  counties  having  more,  some  less.  They  each  had  a 
commission  given  them  by  the  governor  under  the  seal  of 
(the  province  and  heard  and  determined  such  actions  as  they 
had  cognizance  of  by  their  commissions.  Belonging  to 
these  same  courts  were  the  sheriff  of  the  county,  a  clerk  ap¬ 
pointed  by  the  crown’s  secretary  in  the  colony,  a  cryer  and 
several  attorneys.  These  county  courts  were  held  six  times 
in  the  year  in  every  county,  in  March,  June,  August,  Sept¬ 
ember,  November  and  January.  They  determined  all  petty 
felonies  and  misdemeanors  arising  in  their  respective 
counties.  A  grand  jury  was  usually  impaneled  three  times 
in  the  year  which  might  enquire  into  and  receive  present¬ 
ment  of  all  sorts  of  offenses.  If  the  crime  were  one  which 
involved  the  “  taking  away  of  life  or  member  ”,  the  county 
court  justices  could  not  proceed  to  trial  thereof  but  had  to 
transmit  the  proceedings  to  the  provincial  court.  In  civil 
cases  the  county  courts  had  power  to  hold  jurisdiction  over 
all  actions  of  debt,  contract,  replevin,  trespass,  and  battery 
but  in  questions  of  titles  of  land,  freehold  or  inheritance 
they  had  no  jurisdiction.1  The  clerk  issued  the  writ  in  the 
king’s  name  to  the  sheriff  who  arrested  the  party  and  the 
court  proceeded  to  trial.  If  either  party  was  dissttisfied 
with  the  verdict  of  the  jury  he  might  move  in  arrest  of 
judgment,  or  if  the  county  court  proceeded  to  judgment  on 
the  verdict  an  appeal  might  be  made  to  the  next  provincial 
court,  if  the  real  debt  or  damage  exceeded  five  pounds  sterl¬ 
ing  or  twelve  hundred  pounds1  of  tobacco.  If  either  party 
appealed,  the  appellant  was  forthwith  to  produce  security 
and  to  file  the  record  of  the  case  with  the  clerk  of  the  pro¬ 
vincial  court.  A  writ  of  error  might  also  be  brought  from 
any  judgment  of  a  court  into  the  provincial  court. 


1  CO 5/7 26,  p.  65  et  seq. 
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The  provincial  court  was  held  at  the  seat  of  government 
twice  in  the  year.  Its  jurisdiction  extended  to  all  cases 
arising  in  the  province  cognizable  by  courts  of  common  law. 
It,  therefore,  became  a  court  following  in  the  lines  of  the 
English  Kings’  Bench  and  Common  Pleas.  From  this  count 
appeal  might  be  had  to  the  governor  and  council ;  this  court 
was  the  highest  court  of  common  law  in  Maryland  and  from 
it  there  was  appeal  only  to  the  King  in  Council  in  cases 
where  the  value  was  above  three  hundred  pounds  sterling. 

Governor  Blakiston  also  listed  a  court  of  chancery  with  a 
jurisdiction  similar  to  the  court  of  chancery  in  England  ex¬ 
tending  to  all  the  province.1  This  consisted  of  a  chancellor 
or  keeper  of  the  great  seal  assisted  by  one  or  two  of  the 
council,  a  registrar,  a  crier  and  the  sheriff  of  the  county  and 
several  attorneys  attending.  A  man  might  have  the  verdict 
of  this  court  reversed  by  the  governor  and  the  council  if 
the  matter  in  controversy  exceeded  fifty  pounds  sterling  or 
ten  thousand  pounds  of  tobacco.  An  act  of  the  assembly 
gave  the  governor  and  the  council  this  power  and  created 
them  a  superior  court  of  chancery. 

There  were  also  two  other  special  courts  listed  within 
the  province.  There  was  the  prerogative  or  commissary 
general’s  court  which  heard  and  determined  all  testamentary 
affairs,  administrations,  and  legacies  ;  this  consisted  of  one 
judge,  or  commissary  general  and  a  registrar.  Anyone  ag¬ 
grieved  by  the  verdict  of  this  court  might  appeal  to  the  gov¬ 
ernor  and  council.  If  not  satisfied,  appeal  might  be  had 
to  the  King  in  Council.  The  other  special  court  was  the 
court  of  admiralty  consisting  of  a  judge,  advocate  and  re¬ 
gistrar  appointed  under  the  governor’s  commission.  Its 
jurisdiction  was  over  all  maritime  affairs  and  particularly 
over  cases  arising  from  illegal  trading.  Here  it  was  indi¬ 
cated  again  that  there  was  much  doubt  as  to  appeals  from 


1  CO 5/726,  p.  65  et  seq. 
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the  court  of  admiralty,  because  there  seemed  to  be  an  incon¬ 
sistency,  the  lawyers  affirming  that  appeal  from  this  court 
should  be  to  the  Lord  High  Admiral,  and  the  king’s  instruc¬ 
tions  very  plainly  stating  that  all  appeals  should  be  to  the 
King  in  Council.1 

In  December  Governor  Nicholson  of  Virginia  replied  to 
the  circular  letter  of  the  Board  and  enclosed  a  description 
of  the  method  of  proceeding  in  the  courts  of  Virginia.  He 
stated  plainly  that  the  understanding  in  Virginia  concerning 
the  circular  letter  was  that  the  English  government  wished 
to  methodize  the  colonial  courts  of  justice.2  He  stated  that 
the  governor’s  court,  whereof  the  governor  and  the  council 
were  judges,  was  the  court  of  law  and  equity  for  the  hear¬ 
ing  and  determining  of  all  cases  within  the  dominion  of 
Virginia,  except  those  cases  that  fell  within  the  jurisdiction 
of  the  special  court  of  the  admiralty.  He  was  particularly 
anxious  to  show  that  all  actions  were  conducted  as  nearly 
as  possible  according  to  the  common  and  statute  law  of 
England.  There  were  county  courts  from  which  appeals 
were  heard.  There  was  jury  trial  after  the  accepted  Eng¬ 
lish  form,  the  jury  being  impaneled  from  the  freeholders  by 
the  sheriffs  of  the  different  counties.  The  governor’s  court 
was  appointed  to  be  held  on  the  fifteenth  of  April  and  the 
fifteenth  of  October  of  each  year.  Nicholson’s  answer  did 
not  meet  with  the  entire  approval  of  the  Board  and  in  the 
following  March  it  sent  a  rather  peremptory  command  for 
a  fuller  statement.  In  July  Nicholson  again  addressed  the 
Board.  He  gave  in  detail  an  account  of  the  establishment 
and  procedure  in  the  admiralty  courts  within  the  province.3 

1  CO 5/726,  p.  65  et  seq. 

*  CO5/1312,  no.  21  et  seq.  Nicholson  to  Board  of  Trade,  December 
2,  1701. 

9  The  letter  of  the  Board  of  Trade  dated  March  16,  1702.  Nichol¬ 
son’s  reply  dated  July  29,  1702;  CO 5/ 1312,  no.  40. 
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In  New  Hampshire  Governor  William  Partridge  received 
his  communication  from  the  Board  through  the  Earl  of  Bel- 
lomont  who  enclosed  in  a  letter  the  general  order  asking  for 
a  transmission  of  an  account  of  the  methods  of  proceedings 
in  the  several  courts.  In  December  of  the  year  1700,  Par¬ 
tridge  wrote  the  Board  enclosing  a  copy  of  the  law  of  New 
Hampshire  establishing  courts  of  judicature  and  providing 
for  all  trials  within  the  colony.  He  pointed  out  that  a 
special  regard  had  been  shown  to  all  the  directions  of  the 
king’s  commission  given  him  as  governor  and  particularly 
in  all  matters  relating  to  appeals.  Legal  adminstration  was 
in  the  hands  of  the  justices  of  the  peace,  a  court  of  common 
pleas  which  had  jurisdiction  over  all  matters  at  common 
law  of  not  less  than  twenty  pounds  value,  and  a  superior 
court  of  judicature  which  met  at  Portsmouth  and  whose 
district  was  the  entire  colony.  This  superior  court  was  the 
court  of  last  resort  in  the  province  to  which  appeals  might 
regularly  come.  From  this  court,  an  appeal  lay  to  the  King 
in  Council  in  matters  exceeding  three  hundred  pounds.  An 
enclosure  was  made  by  Partridge  of  all  the  oaths  used  by 
the  justices  of  the  peace  and  other  officials.1 

From  Massachusetts  Governor  William  Stoughton  re¬ 
plied  to  the  order  in  council  of  July  18,  1700,  by  sending  a 
complete  statement  of  the  methods  of  proceeding  in  the 
Masachusetts  courts.2  All  debts,  trespass  and  other  matters 
not  exceeding  the  value  of  forty  shillings,  wherein  title  of 
land  was  not  concerned  were  heard,  tried  and  determined 
by  any  justice  of  the  peace  within  his  precinct  without  a 
jury;  these  were  brought  forward  either  by  summons  capias 
or  attachment,  granted  by  a  justice  or  the  town  clerk  of  the 
town  where  the  defendant  lived,  directed  to  the  sheriff  of  the 

‘William  Partridge  to  the  Board  of  Trade,  Dec.  5,  1700;  received  by 
the  Board  and  read  Feb.  12,  1701;  CO 5/862,  no.  30  and  enclosures. 

1  CO 5/862,  no.  32,  Stoughton  to  the  Board  of  Trade. 
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county  or  his  deputies  and  served  and  executed  at  least  seven 
days  before  the  time  of  trial  and  hearing. 

All  civil  actions,  real  and  personal,  above  the  value  of  forty 
shillings,  which  might  be  tried  at  comon  law  were  originally 
tried  in  an  inferior  court  of  common  pleas  held  for  and 
within  each  respective  county.  This  court  was  constituted 
for  four  justices  appointed  and  commissioned  by  the  gov¬ 
ernor  by  and  with  the  advice  of  the  council  for  each  county, 
any  three  of  whom  made  a  quorum.  For  the  whole  province 
there  was  constituted  a  superior  court  of  judicature  made 
up  of  a  chief  justice  and  four  other  justices  appointed  by 
the  governor,  and  three  of  them  making  a  quorum.  This 
court  sat  in  the  respective  counties  at  certain  places  and  on 
certain  days  assigned  by  law.  In  cases  where  the  govern¬ 
ment  was  concerned,  it  lay  with  the  prosecutor  to  begin  his 
suit  either  in  the  inferior  courts  or  in  the  superior  court  of 
judicature  at  his  pleasure.  Appeal  might  be  had  from  the 
inferior  to  the  superior  court  and  when  this  was  done  the  ex- 
ecutiton  was  stayed  until  after  the  appeal.  The  whole  com¬ 
munication  concluded,  naively,  that  the  liberty  of  appeal  to 
the  King  in  Council  was  provided  as  was  “  stated  in  that 
behalf  in  His  Majesty’s  royal  charter  to  the  people  of  Massa¬ 
chusetts  ”.1 

That  nothing  really  constructive  in  the  way  of  an  imperial 
system  of  judicial  administration  resulted  from  this  attempt 
to  find  out  what  the  colonies  would  report  in  the  matter  is 
explained  not  so  much  by  the  apathy  of  the  home  govern¬ 
ment  as  by  the  events  which  were  crowding  upon  it.  The  law 
officers  realized  that  the  officials  of  the  colonial  courts  were 
not  well  trained  and  that  many  errors  in  justice  would  occur, 
unless  there  was  a  constant  watchfulness  on  the  part  of  the 
court  officials.  The  Board  of  Trade  and  the  Privy  Council 
aimed  in  the  eighteenth  century  to  have  a  fair  conformity  in 


1  CO 5/862,  no.  32,  enclosure  ii. 
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judicial  decisions  among  the  different  colonies'  themselves 
and,  so  f  ar  as  England  was  concerned,  a  f  reedom  in  the  mat¬ 
ter  of  appeal  with  a  maintenance  by  the  crown  of  a  review 
of  colonial  judicial  decisions.  There  came  to  be  the  feeling 
that  with  able  courts  of  review  there  could  not  be  a  serious 
miscarriage  of  justice  without  its  reaching  the  attention  of 
some  of  the  crown  officials. 

Consistent  with  this  policy  we'  find  the  Board  of  Trade 
receiving  and  reviewing,  though  with  what  degree  of  care 
can  not  be  judged  from  the  records,  the  lists  of  the  cases 
and  the  proceedings  in  the  various!  colonial  courts.1  The 
Board  also  attempted  a  scrutiny  of  various  matters  with  re¬ 
gard  to  the  colonial  judiciary.  It  debated  upon  the  question 
of  the  appointment  of  juries  iru  Virginia  and  whether  the 
arrangement  made  by  law  in  that  colony  was  consistent  with 
former  practice  and  not  in  opposition  to  English  law.  It  re¬ 
ferred  the  matter  finally  to  the  Privy  Council.2  It  discus¬ 
sed  the  question  of  a  want  of  a  chancery  court  in  Massa¬ 
chusetts  raised  by  a  memorial  of  a  Mr.  Thomas  Newton, 
and  ordered  that  the  agent  of  the  colony  be  sent  a  copy  of 
the  memorial  and  that  he  be  instructed  to  obtain  the  opinion 
of  the  attorney  and  solicitor  general  thereon.3  It  considered 
reports  from  the  attorneys  general  of  the  different  colonies 
at  times  very  much  in  detail.'4  The  salaries  of  the  attorneys 
general  and  other  officials  were  questions  which  also  came 
before  the  Board  for  consideration.® 

1  Board  of  Trade  Journal,  COsQi/17;  printed  volume  April,  1704- 
June,  1705,  pp.  10,  35,  83,  87,  196.  Records  scattered  all  through  the 
Journals  after  1700.  CO 5/ 864,  nos.  118,  119,  121,  122.  CO 5/ 86 3,  no.  19. 

2  Board  of  Trade  Journal,  printed  vol.  1704-09,  p.  385. 

3  Ibid.,  p.  241. 

4  Report  of  the  Attorney  General  of  Mass.  Bay  to  Governor  Belcher 
concerning  the  rioters  in  Frederick’s  Forts,  CO5/872,  pp.  363-370,  Jan. 
13,  1700. 

5  BoaJd  of  Trade  Journal,  printed  vol.  1704-09,  p.  146,  salary  of  At¬ 
wood  of  New  York;  that  of  Bladen  of  Maryland,  p.  182. 
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It  has  become  evident  that  the  Board  of  Trade  was  the 
clearing  house  for  all  suggestions  from  the  governors  and 
complaints  which  they  had  to  make  concerning  the  legal  pro¬ 
cedure  in  their  respective  colonies.  From  New  York  Gov¬ 
ernor  Bellomont  wrote  in  1700  of  the  great  need  for  a  court 
of  chancery  in  that  province,  but  added  that,  since  “  no  body 
here  understands  it  rightly,  I  delay  appointing  one  until  the 
Judge  and  Attorney-General’s  coming  from  England.” 1 
Again,  two  days  later,  he  urged  the  Board  to  send  the  judge 
and  attorney  general,  thinking  that  it  would  enable  him  to 
cope  with  the  assembly.2  A  month  later  he  complained  that 
it  was  “  unhappy  that  the  judge  and  attorney  general  are 
suffered  to  loiter  long  in  England.”  3  Bellomont  was  prob¬ 
ably  justified  in  this  impatience  as  the  representation  had 
been  drawn  by  the  Board  the  year  before;  this  lay  before 
the  king  the  necessity  of  sending  an  able  judge  and  attorney 
general  to  New  York.4  Finally  the  Board  secured  for 
New  York  the  appointment  of  William  Atwood  as  chief 
justice  and  Sampson  Shelton  Broughton  as  attorney  general. 

Concerning  the  famous  Allen  case  in  New  Hampshire, 
Bellomont  wrote  to  William  Popple,  the  secretary  of  the 
Board,  that  Colonel  Allen  had  been  in  Boston  to  complain 
to  Bellomont  about  the  injustice  done  him  in  the  superior 
court  of  New  Hampshire  and  that  a  complaint  was  to  be 
made  in  England  about  it.  An  investigation  was  to  be  made 
and  Bellomont  took  it  upon  himself  to  report  in  order  that 
the  Board  might  be  fully  informed.5  Later  he  wrote  that 
Allen’s  pretended  title  to  New  Hampshire  was  an  impedi¬ 
ment  to  the  advantages  England  might  receive  from  the 

1  Bellomont  to  Board  of  Trade,  Oct.  1 7,  1700,  CO5/1045,  no.  1. 

*  Bellomont  to  Board  of  Trade,  CO 5/ 1045,  no.  7. 

1  Bellomont  to  Board  of  Trade,  Nov.  28,  1700,  CO5/1045,  no.  18. 

1  December  11,  1699,  Board  of  Trade  Journal,  vol.  iv,  p.  291. 

5  Bellomont  to  William  Popple,  Boston,  March  8,  1700,  CO 5/861. 
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province.1  In  addition  to  the  Allen  case  Bellomont  reported 
that  an  appeal  had  been  refused  in  Boston  to  one  Lydget  by 
the  superior  court  there  in  a  case  concerning  which  there 
would  no  doubt  be  complaint.  He  suggested  that  the  lords 
might  investigate  why  appeals  were  refused  in  New  Eng¬ 
land.2  Over  the  question  of  fees  in  New  Hampshire  Gov¬ 
ernor  Belcher  reported,  in  answer  to  the  inquiries  sent  by 
the  home  government,  that  the  judges,  justices,  sheriffs, 
clerks  and  all  other  officers  received  nothing  from  the 
treasury  of  the  colony,  but  that  their  fees  were  fixed  by  law1 
to  be  paid  by  the  parties  who  had  been  served.3 

As  a  result  of  his  correspondence  with  the  Board,  Belcher 
issued  a  proclamation  with  regard  to  officers  taking  fees, 
saying  that  no  officers  then  under  his  jurisdiction  would  be 
permitted  to  take  or  receive  any  other  than  legal  and  estab¬ 
lished  fees  for  their  respective  services.4  This  question  of 
fees  was  one  which  the  Board  made  fits  special  care,  feeling 
that  irregularities  in  this  respect  had  fertile  ground  in  which 
to  develop.  The  instructions  of  the  governors  gave  them 
the  power  with  their  councils  to  regulate  fees,  but  wide¬ 
spread  complaint  brought  the  matter  before  the  Board  which 
in  turn  entered  into  correspondence  with  the  governors.  The 
colonists  were  in  favor  of  a  regulation  of  fees  by  the  as¬ 
semblies  of  the  colonies. 

Governor  Seymour  of  Maryland  wrote  the  Board  that 
he  would  see  to  the  regulation  of  the  judicature  according 
to  the  directions  given  him;  but  he  complained  of  the 
opposition  with  which  he  was  contending  on  the  part  of 
the  assembly  and  added  that  “  the  provincial  court  is  a 
mere  jest  not  knowing  any  rules  to  guide  their  judg- 

1  Bellomont  to  Board  of  Trade,  June  22,  1700,  CO5/861,  no.  45. 

1  Bellomont  to  Board  of  Trade,  November  28,  1700,  005/1045,  no.  18. 

*  CO 5/873,  pp.  425-428. 

4  Proclamation  of  Governor  Belcher,  Dec.  3,  1730.  CO 5/873,  pp.  15-18.. 
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merits.”  1  Two  years  later  he  notified  the  Board  of  the 
reduction  of  the  provincial  justices  to  four  and  the  making 
of  necessary  provisions  to  support  and  enable  the  four  jus¬ 
tices  to  hold  their  courts  and  go  the  circuits  thrice  yearly. 
The  reduction  in  number  of  the  provincial  justices  had 
created  some  objection,  but  the  governor  was  glad  to  note 
that  the  people  on  the  eastern  shore  had  seemed  pleased  with 
the  new  institution.2 

The  Board  of  Trade,  also,  had  before  it  the  consideration 
of  the  chief  judicial  officials  of  the  colonies.  The  attorney- 
general  of  a  colony,  though  sometimes,  was  not  always  ap¬ 
pointed  by  the  governor  of  the  colony.  As  the  duty  of  pro¬ 
secution  lay  with  this  officer  his  appointment  became  a  mat¬ 
ter  of  some  importance.  In  1 722  this  question  had  become 
an  important  issue  in  the  colony  of  Massachusetts  Bay,  and 
the  Board  made  a  reference  of  the  question  of  the  appoint¬ 
ment  of  an  attorney  general  for  this  colony  to  Robert  Ray¬ 
mond,  the  attorney  general  of  England.  He  replied  by 
stating  that  the  charters  of  Massachusetts  Bay  permitted  the 
appointment  of  a  governor,  deputy  governor,  and  secretary 
■only.  He  further  said  that  the  governor  with  the  advice 
and  consent  of  the  council  or  assistants  from  time  to  time 
could  nominate  and  appoint  judges,  sheriffs,  provost  mar¬ 
shal,  justices  of  the  peace  and  other  officers  belonging  to 
the  courts  of  justice.  The  general  court  or  assembly  had 
the  power  to  name  all  civil  officers  within  the  provinces. 
'As  the  office  of  attorney  general  was  one  that  fell  within  the 
class  of  judicial  officers  and  since  it  was  the  attorney  gen¬ 
eral  who  attended  to  and  gave  his  opinion  concerning  mat¬ 
ters  of  law,  his  office  might  properly  be  said  to  belong  to 
the  council  and  courts  of  justice.  He  was  the  general  law 

1  CO 5/726,  p.  460.  Colonel  Seymour  to  Board  of  Trade,  June  10,  1707. 

s  Colonel  Seymour  to  Board  of  Trade,  Dec.  6,  1709.  CO 5/727,  p.  146. 
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officer  in  suits  where  the  crown  was  concerned.  And  there¬ 
fore  it  was  his  opinion  that  the  appointment  of  the  attorney 
general  should  belong  to  the  governor  by  and  with  the  con¬ 
sent  of  the  council  or  assistants.1  To  the  communication 
forwarded  to  Massachusetts  by  the  Board,  Governor  Shute 
replied  that  the  attorney  general’s  opinion  relating  to  the 
choosing  of  a  colonial  attorney  general  had  been  received 
but  that  he  took  the  liberty  to  assure  their  lordships  that 
the  people  of  Massachusetts  paid  little  or  no  deference  to 
any  opinion  or  orders  that  he  received  from  the  ministry  at 
home.2  That  the  colonists  did  pay  little  or  no  attention  to 
the  report  was  evidenced  by  the  fact  that  several  years  later 
Lieutenant  Governor  Dummer  reported  to  the  Board  that 
in  the  session  of  the  legislative  assembly  of  1729  much  time 
had  been  spent  by  the  representatives  over  the  question  of 
the  election  of  the  attorney  general  which  had  “  been  pur¬ 
sued  with'  much  heat  ”.3 

Dudley,  in  1705,  wrote  concerning  the  irregularities  in 
the  province  of  Rhode  Island.  He  pointed  out  that  sub¬ 
jects  of  the  queen  who  were  not  inhabitants  of  the  colony 
but  who  sued  for  debt  in  the  Rhode  Island  courts  could  have 
“  no  right  done  them  ” ;  that  the  proceedings  in  the  courts 
of  judicature  were  very  arbitrary  and  unjust;  “that  they 
did  not  allow  of  the  laws  of  England  to  be  pleaded  in  their 
courts  otherwise  than  it  may  serve  a  term  for  themselves  ” ; 
that  Rhode  Island  had  refused  to  allow  of  appeals  to  the 
Queen  in  Council  and  had  given  the  utmost  trouble  to  those 
that  demanded  the  same.  All  these  charges  he  supported 


1  Communication  of  Robert  Raymond,  Attorney  General,  to  the  Board 
of  Trade,  August  10,  1 722,  in  reply  to  the  question  of  the  appointment 
of  the  Attorney  General  for  the  colony  of  Mass.  Bay  made  by  the 
Board  May  25,  1722.  CO5/868. 

^Governor  .Shute  to  Board  of  Trade,  Oct.  29,  1722.  CO 5/868. 

*  Dummer  to  the  Board  of  Trade,  Dec.  26,  1729.  CO5/872,  p.  203. 


44  JUSTICE  IN  THE  AMERICAN  COLONIES  [362 

by  affidavits  setting  forth  the  facts  so  that  the  Board  might 
■be  fully  informed  concerning  the  irregularities  in  the  colony.1 
In  the  same  strain  Robert  Hunter,  as  governor  of  New* 
Jersey,  wrote  that  he  had  displaced  all  the  gentlemen  of 
the  council  in  that  colony  from  being  judges  and  assistants, 
because  matters  had  become  in  danger  of  being  determined 
more  by  spirit  of  party  than  rules  of  justice,  and  in  order 
to  restore  to  the  people  “  the  benefits  of  appeal  of  which 
they  might  be  bereaved  ”  by  the  number  of  assistants  on 
the  Board.  He  also  added  if  a  court  of  chancery  should 
be  established  in  New  York  one  must  be  established  in  New* 
Jersey.2  And  Colonel  Blakiston  reported  so  small  a  matter 
as  the  substitution  of  justices  of  the  peace  “  in  room  of 
those  dead  ”.3 

Ordinarily,  only  civil  cases  came  before  the  Privy  Council, 
but  a  single  instance  will  serve  as  an  example  to  show  in 
what  manner  the  proceedings  of  a  criminal  case  might  reach 
the  crown  officials  if  -there  was  a  feeling  that  injustice 
had  been  done.  The  case  of  Charles  Arabella  was  brought 
to  the  notice  of  the  Board  by  a  petition  of  one  Ann  Pauley 
in  1710.  The  petition  recited  that  Charles  Arabella  was:  in¬ 
debted  to  the  petitioner  who  was  interested  in  having  justice 
done  and  seeing  that  he  was  released.  Arabella  was  a 
native  subject  of  the  Duke  of  Florence,  had  come  to  the 
English  colony  as  a  seaman  and  was  at  the  time  the  petition 
had  been  sent,  a  prisoner  “  near  Chester  River  in  Maryland 
at  Virginia  ”.  He  had  been  charged  with  blasphemy  for 
which  he  was  tried.  He  was  fined  twenty  pounds,  bored 
three  times  through  the  tongue  and  sentenced  to  remain 

1  Dudley  to  the  Board  of  Trade  concerning  irregularities  in  the  prov¬ 
ince  of  Rhode  Island,  November  2,  1705.  CO5/1263,  p.  12. 

1  Robert  Hunter  to  the  Board  of  Trade,  March  19,  1712.  CO 5/1264, 
pp.  167-168. 

*  Blakiston  to  Board  of  Trade,  CO5/1715. 
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six  months  in  prison  ;  all  of  which  punishment  the  prisoner 
had  undergone  with  the  exception  of  the  payment  of  the 
fine  which  he  was  unable  to  raise,  and  ten  pounds  additional 
for  the  charge  of  defending  himself.  Because  he  could  not 
pay  this  he  had  remained  over  a  year  in  prison.1  The  peti¬ 
tion  under  Lord  Dartmouth’s  signature  had  been  referred 
by  the  queen  to  the  Board  of  Trade  in  order  that  it  might 
report  what  should  be  done  in  the  matter.  The  Board  con¬ 
sidered  the  report  as  well  as  the  affidavit  of  Richard  Love, 
who  was  the  master  of  the  ship  in  which  Arabella  had  come 
to  Maryland,  and  on  December  8,  1710,  reported  back  to 
the  queen  that  the  fine  might  be  remitted  since  the  prisoner 
had  served  the  greatest  part  of  the  sentence;  but  the  Board 
further  recommended  that  Arabella  be  not  released  until  he 
could  be  put  on  board  some  vessel  bound  for  Europe.  The 
next  day  December  9,  1710,  Lord  Dartmouth  referred  the 
whole  matter  back  to  the  Board  for  reconsideration,  feeling 
that  enough  thought  had  not  been  given  the  matter.  O11 
the  twelfth  of  December  the  Board  again  addressed  a  letter 
to  Dartmouth  accompanied  among  other  documents,  by  a 
letter  from  a  Mr.  John  Hyde,  who  it  was  stated  was  a  con¬ 
siderable  traveller  and  well  informed  concerning  affairs  in 
the  province  of  Maryland.  The  Board  now  recommended 
clemency. 

The  most  minute  details  did  not  escape  the  attention  of 
the  Board  through  the  medium  of  its  correspondence.  The 
lists  of  cases  in  the  several  courts  of  the  different  provinces 
were  received  and  filed.2  Communication  was  constantly 
kept  up  between  the  Board  of  Trade  and  the  colonies  con- 

1  Case  of  Ann  Pauley  and  Charles  Arabella,  CO 5/727,  pp.  209-212. 
Petition  received  November  24,  1710,  read  November  29th. 

*005/863,  no.  19;  CO5/864,  nos.  118,  119,  121,  122;  for  the  months  of 
September  and  October  in  New  York,  Board  of  Trade  Journal,  printed 
volume,  1704-1709,  pp.  9,  87,  196. 
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cerning  judicial  affairs.  These  were,  for  example,  letters  to 
the  home  government  from  Maryland  in  obedience  to  in¬ 
structions  from  the  attorney  general  concerning  the  laws 
of  Maryland  for  a  period  of  years.1  The  attorney  general 
of  New  York  reported  his  opinion  relating  to  wines  im¬ 
ported  from  the  Madeira  Islands  by  one  Captain  Davison.2, 
Lists  of  fines  and  forfeitures  imposed  by  colonal  courts 
were  regularly  received.3  The  Board  of  Trade  recom¬ 
mended  appointments  to  colonial  positions  in  recommenda¬ 
tion  of  the  Bishop  of  London.'4 

By  a  review  of  the  legislation  passed  by  the  various 
colonial  assemblies  the  home  government  kept  a  diligent 
watch  upon  all  laws  tending  to  encroach  upon  individual 
right  or  the  imperial  prerogative,  and  by  use  of  the  veto 
upon  such  legislation  kept  the  colonies  from  departing  from 
established  English  custom.®  The  English  government 
wished  that  the  rules  and  the  procedure  in  the  colonial  courts 
should  correspond  as  much  as  possible  to  the  methods  used 
in  Great  Britain. 

The  president  and  council  together  with  the  general  as¬ 
sembly  of  Maryland  sent  an  address  to  the  home  govern¬ 
ment  concerning  irregularity  in  judicial  procedure.  This 
address  stated  that  the  governor  of  Maryland,  who  was  also 
chancellor,  sat  as  the  judge  of  his  own  decree  when  there 
was  an  appeal  from  a  judgment  in  chancery.  This  practice 

1 1692-1694,  1695-1697,  1698.  CO5/714,  p.  75. 

2  Board  of  Trade  Journal,  March  29,  1704;  printed  volume,  1704-1709, 
p.  87. 

3  Ibid.,  p.  83. 

*Ibid.,  p.  57. 

5  This  subject  has  been  very  adequately  discussed  in  Columbia  Uni¬ 
versity  Studies  in  History,  Economics  and  Public  Law,  vol.  lxiv,  no.  2, 
Russell,  E.  B.,  Review  of  American  Colonial  Legislation  by  the  King 
in  Council.  With  regard  to  the  legislation  concerning  judicial  affairs,, 
see  particularly  chapter  v,  pp.  161-168. 
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it  was  contended  was  repugnant  to  English  rules  and 
methods  of  justice.  The  answer  of  the  home  government 
was  an  order  in  council  disallowing  the  Maryland  act  en¬ 
titled,  “  An  Act  for  Appeals!  and  regulating  Writs  of  Error 
This  act  revised  and  reenacted  a  previous  act  dealing  with 
the  same  subject.  The  Board  of  Trade  had  particularly  re¬ 
commended  the  dissallowance  of  this  law,  on  the  ground 
that  appeals  in  Maryland  should  be  brought  from  the  in¬ 
ferior  courts  to  the  governor  and  council  and  thence  to 
the  Privy  Council  in  accordance  with  the  instructions  to 
the  governor.  The  effect  of  this  would  be  to  render  Mary¬ 
land  practice  the  same  as  that  in  the  other  plantations.1 

It  was  not  an  uncommon  thing  for1  the  colonists  to  peti¬ 
tion  for  redress  of  grievances1  by  requesting  the  home  gov¬ 
ernment  to  use  its  authority  and  disallow  law  when  the 
courts  of  justice  had  failed  to  give  relief.  Through  John 
Montague  of  Chancery  Lane  several  hundred  owners  of, 
land  and  principal  inhabitants  of  the  province  of  New  York 
petitioned  the  home  government  in  1700,  for1  the  disallow¬ 
ance  of  a  law  with  regard  to  taxation.  The  act  was  to  be 
considered  on  the  ground  that  it  did  personal  injustice. 
Ebenezer  Wilson  and  Samuel  Burt,  farmers  of  the  excise 
of  “  the  island  of  Naragansett  ”,  had  refused  to  render 
an  account  of  what  they  had  farmed  from  the  respective 
towns,  counties  and  manors  for  the  year.  The  men  had 
lost  by  their  farming  of  the  excise  and  were  unwilling  to 
make  public  such  a  loss  lest  it  should  prejudice  their  credit. 
The  governor  sent  for  them  and  extra- judicially  required 
them  to  give  an  account  upon  oath  which  they  refused  to  do. 
This  oath  was  likewise  administered  to  them  extra- judicially 
by  the  governor.  Upon  recommendation  of  the  governor 

1  Act  of  October,  1704,  revising  and  re-enacting  Act  of  July,  1699. 
Reported  by  Board  of  Trade  and  disallowed  by  order  in  council,  June 
14,  1711.  CO5/717. 
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the  legislative  body  passed  an  act  committing  the  men  for 
refusal.  This  act  was  declared  by  the  petition  to  be  ex  post 
facto  and  the  colonial  government  condemned  as  guilty  of 
arbitrary  proceeding  along  with  a  violation  of  the  require¬ 
ments  of  English  law.  The  act  was  denounced  as  made 
to  countenance  or  excuse  an  illegal  act  of  the  governor  and 
for  that  reason  it  was  stated  that  it  should  be  repealed.1 

The  Bayard  case  in  New  York  brought  a  petition  from 
Henry  Adderby  and  Charles  Lodwick,  merchants,  which  the 
Council  referred  to  the  attorney  and  solicitor  general.  The 
memorial  recited  that  Colonel  Nicholas  Bayard  of  New1 
York  had  been  indicated  and  convicted  and  had  had  sentence 
of  death  and  forfeiture  passed  upon  him  because  of  an  act 
of  the  assembly  which  made  it  high  treason  in  any  way  to 
disturb  the  peace  of  the  government.  The  petition  asked 
that  Bayard  be  allowed  to  bring  a  writ  of  error,  requesting 
that  the  judgment  of  the  colonial  court  be  reversed  and  that 
for  that  purpose  the  record  and  the  minutes  of  all  the  evid¬ 
ence  at  the  trial  should  be  sent  to  England  for  review.2  The 
attorney  and  solicitor  general  reported  July  2,  1702,  that 
the  proceedings  against  Colonel  Bayard  were  very  extra¬ 
ordinary  and  recommended  that  he  be  permitted  to  appeal 
from  a  conviction  of  treason  in  New  York  and  that  he  be 
admitted  to  bail  on  the  giving  of  sufficient  security.  The 
act  under  which  he  had  been  condemned,  all  the  records  in 
the  case  and  the  minutes  of  the  evidence  taken,  were  to  be 
transmitted  to  the  Board.  This  act  had  declared  that  any 
person  who  should  by  any  manner  or  upon  any  pretense 
whatsoever  by  force  of  arms  or  otherwise  disturb  the  peace, 
good  and  quiet  of  the  government  of  their  late  Majesties 
King  William  and  Mary  as  it  was  then  established,  should 

1  CO5/1044,  pp.  309-331.  Memorial  of  John  Montague  of  Chancery 
Lane  London  to  Board  of  Trade.  Received  August  13,  1700. 

5  Acts  Privy  Council,  Colonial  Series ,  vol.  ii,  no.  875,  pp.  412-413. 
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be  “  deemed  as  rebels  and  traitors  unto  their  Majesties  and 
(incur  the  pains,  penalties  and  forfeitures  as  the  law  of  Eng¬ 
land  had  provided  for  such  offenses.”  1  On  a  report  of  the 
committee  of  the  whole  council,  July  9,  1702,  Lord  Corn- 
bury  was  directed  to  induce  the  assembly  of  New  York  to 
repeal  this  act  defining  high  treason  because  the  meaning 
had  been  misinterpreted.2  On  the  same  day  Broughton  was 
restored  to  his  office  of  attorney  general  of  New  York  from 
which  he  had  been  suspended  by  the  lieutenant  governor  and 
council  on  account  of  his  opinion  on  the  charge  against 
Colonel  Bayard. 

The  home  government  attempted  to  watch  by  this  method 
of  review  any  encroachment  of  the  legislatures  upon  the 
ordinary  judicial  functions  in  the  colonies.  An  act  passed 
in  New  Hampshire  enabling  certain  citizens,  Daniel  Merrill, 
John  Hale  and  Henry  Hale  Jr.,  to  review  and  prosecute,  in 
the  course  of  law,  actions  wherein  they  were  defendants 
and  in  which  they  claimed  they  had  been  defaulted,  was  dis¬ 
allowed  August  12,  1768,  because  the  matter  was  not  of 
such  nature  as  to  be  the  concern  of  the  legislature  -but  was 
cognizable  in  the  courts  of  law.  It  was  stated  that  the 
parties  could  have  by  trial  what  they  were  denied  and  con¬ 
sequently  this  act  offered  to  the  colonial  government  an  op¬ 
portunity  to  restrain  and  direct  the  proceedings  in  courts 
of  law,  which  was  considered  highly  improper.3 

Nor  would  the  English  government  permit  the  legisla¬ 
tures  of  the  provinoe  to  move  the  courts  from  one  place  to 
another  to  the  detriment  of  judicial  procedure.  An  act  of 
the  New  Hampshire  legislative  assembly  dated  December 
3,  1730,  was  referred  to  the  committee  by  the  King  in  Council 
in  1735.  This  act  had  provided  f  or  the  removal  of  three 

1  Acts  Privy  Council,  Colonial  Series,  vol.  ii,  no.  875,  pp.  412-413. 

2  Ibid. 

3  Acts  Privy  Council,  vol.  v,  no.  82,  pp.  160-161. 
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of  the  courts  of  general  quarter  sessions  and  an  inferior 
court  of  common  pleas  from  Portsmouth  to  Exeter,  Hamp¬ 
ton  and  Dover.  The  Board  of  Trade  recommended  its  dis¬ 
allowance.  On  March  7,  1735,  the  committee  agreed  with 
the  Board  of  Trade  that  the  act  should  be  repealed,  not  only 
because  there  seemed  no  reason  for  removing  the  above 
mentioned  courts  from  Portsmouth  which  was  the  capital 
of  New  Hampshire  and  much  more  populous  than  any 
other  town  in  that  province,  but  also  because  of  “  the  great 
number  of  saw  mills  erected  at  Exeter,  Hampton  and  Dover 
which  might  give  great  encouragement  to  the  distraction 
of  Your  Majesty’s  woods  because  these  towns  being  the 
chief  seats  of  the  loggers  or  wood  cutters  it  would  be  very 
difficult  if  not  impracticable  to  find  a  jury  there  who  would 
given  an  impartial  verdict  between  Your  Majesty  and  the 
Offenders.”  1 

Legislation  was  disallowed  which  seemed  to  violate  time- 
honored  English  custom  with  regard  to  juries,  habeas  corpus, 
or  the  taking  of  oaths  in  colonial  courts.  A  Virginia  law 
concerning  juries  was  the  subject  of  consideration  by  the 
Board  of  Trade  in  1707,  but  when  it  was  determined  that 
it  was  according  to  former  practice  and  not  in  opposition  to 
English  law  it  was  referred  to  the  queen  for  approval.2  A 
South  Carolina  Act  confirming  and  establishing  the  ancient 
and  approved  method  of  drawing  jurors  by  ballot  in  that 
province,  for  the  appointing  of  special  courts  for  the  trial 
of  causes  of  transient  persons,  and  giving  power  to  the  pro¬ 
vost  marshal  to  allow  the  proof  of  deeds  beyond  the  seas 
as  evidence,  was  referred  by  the  Privy  Council  to  its  com¬ 
mittee,  together  with  a  Board  of  Trade  representation  for 
its  disallowance.8  The  act  was  repealed  on  November  31, 

1  Acts  Privy  Council,  vol.  iii,  no.  328,  pp.  453-454. 

J  Board  of  Trade  Journal,  printed  volume,  1704-1709,  p.  385. 

*  Acts  Privy  Council,  vol.  iii,  p.  448. 
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1738.  In  1733  certain  South  Carolina  citizens,  Thomas 
Cooper,  James  Greene  and  Rowland  Vaughan,  complained 
of  the  proceedings  of  the  assembly  in  their  province, 
and  among  other  things  of  an  act  passed  entitled  “  An 
Act  for  the  Prevention  of  Suits  and  Disturbances  to  His 
Majesty’s  Judges  and  Magistrates  on  account  of  the  Habeas 
Corpus  Act.”  The  petition  was  referred  to  the  Board  of 
Trade  in  December  1733,  and  in  April  of  the  next  year  the 
committee  of  the  Privy  Council  heard  counsel  on  the  Board 
of  Trade  report.  The  committee  reported  that  the  act  was 
of  an  extraordinary  character  and  that  there  was  no  clause 
inserted  for  suspending  the  execution  until  the  royal  pleasure 
should  be  known;  it  was  also  contrary  to  the  twenty-fourth 
article  of  the  instructions  of  the  king  to  the  governor  and 
so  ought  to  'be  replaced.  This  was  ordered  some  few 
days  later.1 

The  officials  of  the  crown  watched  colonial  legislation 
carefully  for  the  purpose  of  detecting  irregular  judicial  en¬ 
actments.  Jackson,  the  special  attorney  f  or  the  king, .  re¬ 
ported  the  disallowance  of  a  New  York  law  which  em¬ 
powered  justices  of  the  peace,  mayors,  recorders  and  aider- 
men  to  try  causes  to  the  value  of  ten  pounds,  saying  that 
it  was  by  no  means  proper  in  point  of  law,  inasmuch  as  it 
ran  directly  contrary  to  the  judicial  policy  of  the  home  gov¬ 
ernment;  it  could  not  “but  occasion  mischievous  effects 
under  the  specious  appearance  of  facilitating  justice  ”.2  Mr. 
Jackson  also  reported  the  disallowance  of  a  New  York  law 
in  1774  because  it  provided  for  purgation  by  oath  in  a 
criminal  matter;  this,  it  was  stated,  was  contrary  to  the 
genius  of  laws  in  England  and  could  not  but  prove  too  fre¬ 
quently  an  irresistible  temptation  to  perjury.3  A  Massa- 

1  Acts  Privy  Council,  no.  286,  p.  396. 

*  Acts  Privy  Council,  vol  v,  no.  168,  pp.  284-285. 

1  Ibid.,  no.  299,  p.  399. 
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chusetts  act  which  provided  for  three  trials  in  the  courts 
of  that  province  before  a  sentence  or  judgment  in  any  case 
.could  be  final  or  conclusive,  and  between  each  of  those  trials 
allowing  an  interval  of  three  years  to  elapse,  was  disallowed 
ini  1700  as  delaying  justice  unnecessarily  and  being  vexa¬ 
tious.1  Likewise  the  home  government  forbade  in  all  cases 
where  the  question  with  regard  to  legislation  arose,  the  use 
of  affidavits  as  evidence  in  courts  and  the  serving  of  writs 
contrary  to  the  practice  of  England.2 

The  fifth  method  of  control  was  decision  by  the  King 
in  Council  in  cases  brought  upon  appeal.  These  decisions 
were  of  two  kinds :  first,  those  in  which  there  was  an  attempt 
made  to  control  court  procedure  and  judicial  administration 
in  the  colonies,  and  second,  those  in  which  the  facts  in  the 
case  had  been  reviewed  and  the  judgment  of  the  colonial 
courts  upheld  or  reversed  on  the  basis  of  these  facts.  It 
was  not  an  uncommon  thing  for  the  home  government  to 
order  a  case  dismissed  or  the  commencement  of  a  new  trial. 
These  two  classes  of  decisions  as  methods  of  imperial  con¬ 
trol  will  be  discussed  in  subsequent  chapters,  but  it  should 
be  particularly  noted  that  the  first  was  the  common  method 
of  correcting  colonial  court  procedure  and  attempting  to 
mould  it  to  the  accepted  English  standard. 

Thus  it  may  be  seen  -that  by  the  five  methods  above  enu¬ 
merated  the  English  government  attempted  to  know  and 
direct  -the  main  lines  -of  development  of  the  judicial  system 
of  -the  provinces.  The  home  government  felt  rightly  that 
unless  -there  was  some  agency  to  oversee  and  admonish  the 
colonial  officials  the  provinces  would  not  conform  to  any  one 
judicial  pattern.  Unless  the  provinces  did  conform  to  such 
a  pattern  and  appeals  were  encouraged,  it  was  felt  that  justice 

1 C 0 5/909,  pp.  248,  249. 

2  Vide  Russell,  Review  of  American  Colonial  Legislation,  p.  163. 
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would  be  left  in  the  hands  of  incompetent  courts.  The  great 
distance  from  England,  the  lack  of  expert  legal  advisers  in 
the  colonies  and  the  general  apathy  of  the  colonies  to  an 
imperial  program  rendered  the  work  of  the  home  govern¬ 
ment  extremely  difficult. 


CHAPTER  II 


The  King  in  Council 

It  is  evident  from  what  has  been  said  that  the  controlling 
factor  in  the  imperial  management  of  the  colonial  judicial 
system  was  the  King  in  Council.  It  was  the  fountain  of 
justice,  the  source  for  the  determination  of  all  matters  of 
judicial  importance.  Through  its  various  committees  as 
well  as  through  the  imperial  agencies  at  its  disposal  it  could 
reach  any  phase  of  colonial  life.  Its  power  with  regard  to 
the  examination  of  legal  questions  was  in  theory  limitless. 
In  its  administrative  capacity  it  could  control  the  execution 
and  procedure  of  colonial  courts  and  all  other  matters  in 
the  administration  of  justice.  As  a  court  of  review  it  pos¬ 
sessed  the  power  of  passing  upon  cases  which  had  been  in 
the  colonial  courts.  It  was  the  center  from  which  radiated 
the  administration  of  justice. 

The  affairs  of  the  dependencies  had  always  received  at¬ 
tention  and  consideration  from  the  governmental  agencies 
in  England.  As  early  as  the  reign  of  Edward  I  we  hear 
of  “  receivers  and  triers  of  Petitions  ”  whose  duty  it  was 
to  hear  complaints  from  Ireland  and  the  island  of  Guernsey.1 
In  the  early  Tudor  period  the  custom  became  definitely 
fixed  that  appeals  from  these  possessions  should  be  heard 

1  Rotuli  Parliamentorum,  vol.  i,  p.  159;  vol.  xxiii  Edward  I,  pp.  159- 
187,  “  et  aussi  assigna  le  Roi  sire  Johan  de  Berewyk,  sire  Hervey  de 
Stanton,  William  de  Dene,  William  de  Mortimer  and  Roger  de  Beanson, 
de  receiure  toutes  les  peticions  de  ceux  de  Ireland  et  de  lie  de  Gernessye 
et  de  respondre  a  celles  toutes.” 
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by  the  King  in  Council.1  This  became  the  established  prac¬ 
tice  in  the  late  Tudor  and  the  whole  of  the  Stuart  periods. 

The  methods  by  which  appeals  reached  the  home  govern¬ 
ment  was  regulated  by  a  series  of  orders  in  council.  These 
gave  the  general  and  basic  ruling  which  was  to  form  the 
method  of  appeal.  It  was  not  until  the  late  seventeenth 
century  that  an  order  in  council  touched  the  regulation  of 
appeals  from  the  American  colonies. 

The  first  definite  statement  which  we  have  concerning 
the  Privy  Council  as  a  court  of  appellate  jurisdiction  for 
foreign  possessions  is  found  in  1572  for  the  Isle  of  Jersey.2 
In  this  order  in  council  the  following  principles  were  laid 
down :  first,  no  appeal  was  to  be  admitted  or  allowed  from 
any  sentence  or  judgment  in  any  matter  or  cause  not  ex¬ 
ceeding  the  value  of  seven  pounds  sterling  of  current  Eng¬ 
lish  money;  second,  no  appeal  in  any  cause  or  matter,  great 
or  small  was  to  be  permitted  or  allowed  before  it  should  be 
fully  examined  and  ended  by  definitive  sentence  or  other 
judgment  having  the  same  force  and  effect;  third,  that 
every  appeal  was  to  be  prosecuted  within  three  months 
next  ensuing  “  except  there  be  just  cause  of  lett  or  impedi¬ 
ment  to  be  proved  before  their  Lordships  being  the  Judges 
of  Appeals  and  by  their  Lordships  allowed  ” ;  fourth,  no 
appeal  was  to  be  allowed  without  a  copy  of  the  sentence 
or  judgment  and  the  “  whole  process  of  the  cause  closed  ” 
together  under  the  seal  of  the  Isle  and  this  copy  furnished 
within  eight  days  after  the  request  was  made  for  it.  These 
statements  were  made  more  definite  later  by  the  order  in 
council  of  May  19,  1671 : 


1An  order  in  council  of  Henry  VII  (1495)  ordered  that  henceforth 
no  appeal  from  the  islands  should  be  to  any  court  in  England  but  only 
*  au  Roi  et  Conseil 

1  Acts  Privy  Council,  I57I-I575,  vol.  viii,  pp.  75-76. 
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that  no  appeal  for  moveable  goods  or  personal  estate  hence¬ 
forth  be  allowed  unless  it  be  of  the  value  of  three  hundred 
livres  tournois  per  annum;  nor  for  inheritance  or  other  real 
estate  unless  of  the  value  of  five  hundred  livres  tournois  per 
annum.1 

It  may  be  seen  that  even  thus  early  general  principles 
were  established  for  the  appeal  of  cases  to  the  Privy  Council 
for  districts  lying  outside  the  realm.  There  must  be  a 
definite  sum  involved.  A  decision  must  have  been  made 
from  which  an  appeal  was  taken.  A  time  limit  must 
be  set  in  which  the  case  might  be  appealed.  All  the  facts 
of  the  case  and  the  whole  process  in  the  inferior  courts  must 
be  presented.  The  importance  of  the  general  principles 
here  stated  lies  in  the  fact  that  they  became  the  precedents 
for  the  imperial  control  of  the  administration  of  justice 
through  the  agency  of  appeals  to  the  King  in  Council; 
although  they  undergo  modification  in  the  seventeenth  and 
eighteenth  centuries  we  are  still  able  to  distinguish  the  gen¬ 
eral  basic  outlines  of  these  precedents  in  the  rules  laid  down 
for  the  American  colonies. 

With  the  establishment  of  the  American  colonies  by  Eng¬ 
lishmen  the  idea  of  appeal  for  redress  of  grievances  to  the 
King  in  Council  seems  to  have  been  assumed  although  in 
the  early  period  there  are  not  many  evidences  of  its  use.2' 
The  appeal  might  be  in  this  early  period  a  judicial  appeal 
from  a  case  tried  in  the  colonial  courts  or  it  might  be  any 
sort  of  an  appeal  from  the  colonies.  Every  kind  of  an  ap¬ 
peal  was  recognized  by  the  Council. 

The  first  regulation  which  we  have  concerning  colonial 

lP.  C.  2,  no.  63,  p.  15,  no.  13.  Rules  and  Orders  to  be  observed  in 
ye  Court  of  Jersey.  Whitehall,  May  19,  1671. 

2  In  1683,  in  the  case  of  Jennett  vs.  Bishop,  Lord  Keeper  North  af¬ 
firmed  the  principle  that  an  appeal  lay  to  the  sovereign  in  council  from 
places  held  under  grant  from1  the  crown. 
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appeals  is  in  1684.  One  Robert  Wadleigh  petitioned  from 
New  Hampshire  stating  that  he  had  come  “  at  great  trouble 
and  charge  from  Great  Island  ”  for  the  hearing  of  an  ap¬ 
peal  the  order  of  which  had  been  served  upon  him  in 
March.  Upon  examination  it  was  found  that  security  had 
not  been  given  and  January  23,  1684,  the  order  in  council 
was  issued  that  “  no  appeals  to  the  Board  from  the  Planta¬ 
tion  be  admitted  for  the  future  unless  security  be  given  by 
the  appellants  to  prosecute  their  appeals  effectually  and  ac¬ 
cept  the  King’s  award  ”.1 

The  appeal  to  the  King  in  Council  was  the  means  of  prime 
importance  used  in  the  regulation  and  control  of  the  admin¬ 
istration  of  justice  by  the  imperial  government.  The  litigant 
who  was  dissatisfied  with  the  decision  of  the  colonial  court 
might  petition  for  a  hearing  before  the  King  in  Council.  If 
this  were  denied  by  the  colonial  court  for  any  reason  he 
might  then  petition  the  Privy  Council  in  a  direct  manner 
that  his  appeal  be  admitted  and  heard.  The  Privy  Council 
generally  referred  this  to  “  the  Lords  of  the  Committee  for 
hearing  appeals  from  the  Plantations  ”  or  as  it  is  better 
known  the  Committee  for  Appeals.2 

This  committee  referred  to  as  “  the  committee  ”  seems 
to  have  been  a  standing  one.  It  is  variously  referred  to 
in  the  documents,  but  it  was  a  general  body  to  which 
all  matters  of  colonial  interest  were  sent.  The  word 
committee  does  not  seem  to  imply  the  attendance  of  any 
particular  persons,  but  this  group  usually  consisted  of  the 
Bishop  of  London,  a  secretary  of  state  and  such  others 
as  would  interest  themselves  in  the  matter.  Until  1696 
this  committee  was  an  indefinite  one  appointed  by  the  Privy 
Council  itself  but  in  that  year  it  was  ordered : 

1Acts  Privy  Council,  Colonial  Series,  vol.  ii,  p.  53,  no.  123;  Calendar 
State  Papers,  vol.  vi,  no.  1518. 

2  Acts  Privy  Council,  vol.  ii,  no.  657,  p.  310. 
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That  all  appeals  from  any  of  the  Plantations  be  heard  as 
formerly  by  a  Committee  who  are  to  report  the  matters  so 
heard  by  them  with  their  opinion  thereupon  to  His  Majesty 
in  Council.  And  in  order  thereunto  His  Majesty  did  declare 
his  further  pleasure,  that  all  the  Lords  of  the  Council  or  any 
three  or  more  of  them,  be  appointed  a  committee  for  that  pur¬ 
pose.1 

Later,  July  5,  1727,  this  order  was  reaffirmed  and  again  in 
1 76 1. 2  The  committee,  therefore,  passed  upon  the  right  of 
an  individual  to  appeal,  reviewed  the  facts  of  the  case  which 
had  -been  appealed  and  reported  back  to  the  King  in  Council 
who  gave  a  final  decision  on  the  matter. 

The  regular  mode  of  dealing  with  colonial  affairs  from 
1675  till  May  1696  was  to  refer  the  matter  in  hand  for 
consideration  to  a  committee  of  the  Privy  Council  known  as 
the  “  Lords  of  the  Committee  of  Trade  and  Plantations  ” 
and  to  issue  an  order  in  council  more  or  less  in  accordance 
with  the  report  made  by  this  body.  In  May,  1696,  this 
committee  gave  way  to  the  “  Lords  Commissioners  of 
Trade  and  Plantations  ”  or,  as  it  is  more  generally  known, 
the  Board  of  Trade.  This  transition  is  markedly  brought 
out  in  a  case  appealed  by  Richard  Holder  and  Wylde 
Clarke,  merchants  of  London,  against  the  condemnation  at 
Bardados  of  their  ship  Experiment.  The  appeal  is  refer¬ 
red  to  “  the  Rt.  Honorable  the  Lords  of  the  Committee  of 
Trade  and  Plantations  to  examine  the  matter  of  the  said 
petition  and  to  report  to  the  Board  what  they  do  conceive 
fit  for  His  Majesty  to  do  therein  ”.3  Upon  the  reading  of 
the  report  of  the  Committee  of  Trade  and  Plantations,  the 
Council  admitted  the  appeal  and  appointed  a  day  for  the 

1  Acts  Privy  Council ,  vol.  ii,  no.  657. 

*  Acts  Privy  Council,  vol.  iii,  no.  124;  ibid.,  vol.  iv,  no.  448. 

aP.  C.  2,  no.  76,  p.  92. 
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hearing.1  Upon  the  day  named  Holder  and  'Clarke  set 
forth  that  they  were  ready  to  be  heard  upon  their  appeal 
and  it  was  then  ordered  that  the  whole  matter  be  referred 
to  “  the  Council  of  Trade  to  examine  the  business  by  hear¬ 
ing  the  parties  concerned.”  2  But  when  the  case  was  finally 
settled  January  21,  1697,  by  a  reversal  of  judgment  given 
at  Barbadoes  in  November  1693,  it  was  plainly  stated  that 
the  King  in  Council  was  acting  on  a  report  from  “  the 
Lords  of  the  Committee  of  the  whole  'Council  ”.3  In  a 
word,  the  case  had  been  referred  to  the  old  Committee  of 
Trade  and  Plantations,  then  to  the  Board  of  Trade,  but  it 
was  the  newly  created  committee  for  appeals  instituted  the 
previous  December  that  reported  the  case  January  1697. 

After  the  creation  of  the  Board  of  Trade,  the  spheres 
of  the  Board  and  the  committee  for  appeals  tended  to  over¬ 
lap  and  encroach  one  upon  the  other.  The  outcome  of  this 
was  to  enlarge  the  scope  of  duties  and  widen  the  functions 
of  the  committee.  Thus  when  one  Henry  Peers  of  Bar¬ 
bados  petitioned  that  a  law  passed  in  that  province  might 
be  repealed  and  all  proceedings  under  this  legislation  be 
stayed,  the  matter  was  referred  to  the  committee  for  ap¬ 
peals.4  The  committee  for  appeals  reported  April  15,  1713, 
recommending  the  removal  of  certain  persons  named  by 
Governor  Hunter  of  New  Jersey  as  unfit  to  sit  in  the 
council  of  New  Jersey.5  Also,  there  were  considered  by 
the  committee  a  representation  from  the  Board  of  Trade 
June  25,  1719,  for  removing  Mr.  Byrd  from  the  council  of 
Virginia  because  of  continued  absence  from  the  colony  and 
recommending  Peter  Beverly  as  his  successor,  together  with 

1  Acts  Privy  Council,  vol.  iii,  p.  241. 

1 P.  C.  2,  no.  76,  p.  532. 

*  Ibid.,  p.  573. 

4 Acts  Privy  Council,  vol.  ii,  no.  1333. 

%  CO  S/995,  p.  302. 
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Mr.  Byrd’s  petition  of  protest  against  this.  The  decision 
of  the  committee  for  appeals  was  that  Byrd  should  be 
continued,  since  he  had  engaged  to  return  with  the  first 
ship  to  Virginia  and  that  his  stay  in  England  had  been 
due  to  accidental  causes.1  Both  the  Board  of  Trade  and 
the  committee  for  appeals  heard  the  complaints  against 
Colonel  Daniel  Park  governor  of  the  Leeward  Islands.2 
The  petition  of  Sir  Charles  Cox  that  the  governor  of 
Barbados  be  restrained  from  suspending  Cox’s  brother 
from  the  council  of  that  colony  was  also  heard  by  both 
bodies.3  The  council  referred  petitions  to  the  Board  of 
Trade  at  times  exactly  as  if  the  Board  had  the  appellate 
jurisdiction  belonging  to  the  committee  for  appeals.4  In 
one  instance  the  appeal  of  a  petitioner  was  admitted  on 
recommendation  of  the  Board  of  Trade.5 6 

The  administration  of  justice  in  the  colonies  was  the  con¬ 
stant  care  of  the  Privy  Council.  When  an  appeal  was  ad¬ 
mitted  the  colonial  court  was  directed  to  send  over  sealed 
copies  of  all  the  proceedings.  Thus  copies  of  the  proceed¬ 
ings  were  ordered  sent  from  New  York  under  seal  of  the 
province  in  the  case  of  Alsop  v.  Vandal!.0  Also,  the  court 
of  Boston  in  Massachusetts  Bay  was  ordered  to  certify  the 
record  of  all  proceedings  in  the  case  of  Samuel  Allen  ap¬ 
pealing  from  the  judgment  of  the  superior  court  of  Boston.7 
Rhode  Island  courts  were  ordered  to  perfect  their  records 
and  transmit  them  with  an  account  of  their  method  of  pro- 

1  Acts  Privy  Council,  vol.  ii,  no.  1321. 

2  Ibid.,  no.  1083,  pp.  597-8. 

8  Ibid.,  no.  1329;  Board  of  Trade  Journal,  1704-1709,  p.  413. 

*  Acts  Privy  Council,  vol.  ii,  nos.  843,  844. 

6  Ibid.,  no.  845. 

6  Ibid.,  no.  800. 

''Acts  Privy  Council,  vol.  ii,  no.  9 72. 
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cedure  and  a  statement  as  to  whether  the  cases  in  the  records 
produced  before  the  Privy  Council  were  complete  accounts 
of  the  proceedings  on  both  sides.1  On  January  3,  1704, 
the  committee  recommended  that  the  court  of  assistants  in 
Connecticut  send  over  copies  of  all  proceedings  and  give 
reason  why  Edward  Palmes  had  been  refused  the  right  of 
appeal  from  two  sentences  of  the  provincial  court  and  that, 
upon  giving  the  proper  security,  all  parties  concerned  in  both 
cases  should  attend  to  be  heard  on  the  first  council  day  in 
October  1704. 2 

When  the  proceedings  had  been  duly  transmitted  the  ap¬ 
pellant  petitioned  the  Council  for  “  a  short  day  ”  for  hear¬ 
ing  his  appeal.  This  petition  was  referred  to  the  com¬ 
mittee  for  appeals,  who  fixed  a  day  for  examining  the  case. 
The  case  was  heard  before  the  committee,  counsel  for  both 
sides  being  admitted  to  plead.  In  the  eighteenth  century 
the  case  was  generally  very  well  prepared  before  the  date 
set  for  the  hearing  and  printed  copies  of  the  pleas  of  both 
sides  were  made.3  After  the  case  had  been  heard  before 
the  committee  a  report  was  made  and  presented  to  the 
Council.  Almost  invariably  an  order  was  issued  by  the 
Council  within  a  short  time  carrying  out  the  suggestions 
made  by  the  committee  upon  the  hearing  of  the  case.  The 
order  in  council  issued  upon  this  recommendation  might 
affirm  decisions  of  the  colonial  courts,  reverse  the  previous 
decisions  or  alter  them.  An  appeal  was  sometimes  dismissed 
with  eighty,  forty,  thirty,  twenty,  ten  or  five  pound  ster- 


1  Acts  Privy  Council,  vol.  ii,  mo.  1301. 

%lbid.,  no.  913;  All  documents  CO 5/ 1263,  pt.  ii,  p.  72. 

3  See  Hardwicke  Papers.  British  Museum  Additional  MSS.,  nos. 
36216-36220.  These  are  briefs  as  presented  by  the  solicitors  to  the 
committee.  They  are  in  printed  form  as  prepared  for  the  hearing  of  the 
case  and  the  notes  largely  in  the  handwriting  of  Charles  Yorke  show 
the  care  with  which  the  various  legal  arguments  were  prepared. 
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ling  costs.1  Or  the  case  might  be  dismissed  for  non¬ 
prosecution.2 3 

Sometimes  a  case  was  dismissed  because  it  had  not  come 
to  the  Council  in  a  regular  manner.  Thus  John  Chilton  and 
Cornelius  Waldo  of  Boston  petitioned  in  1717  for  permis¬ 
sion  to  appeal  from  a  judgment  of  the  superior  court  of 
Suffolk  County,  Massachusetts  Bay,  in  favor  of  Arthur 
Savage,  master  of  the  Province,  a  galley,  in  a  suit  com¬ 
menced  by  the  petitioners.  On  February  18,  1718,  when 
the  committee  considered  the  case  they  reported  that  they 
were  in  favor  of  dismissing  the  appeal  as  the  petitioners  had 
not  applied  for  a  review  in  New  England  as  it  was  still 
possible  for  them  to  do.® 

At  times  a  case  was  dismissed  at  the  instance  of  the  at¬ 
torney  for  the  parties.  Alexander  Grant  of  Newport,  Rhode 
Island,  brought  an  appeal  to  the  King  in  Council  in  1769 
from  the  colonial  courts  in  which  he  had  been  condemned  to 
pay  251  pounds  sterling  and  costs  for  the  value  of  certain 
bills  of  exchange.  In  1771  the  appeal  was  dismissed  on  the 
information  of  the  solicitor  in  the  case  that  he  had  no  orders 
to  proceed  further.4 

By  the  eighteenth  century  definite  rules  following  the 
earlier  precedents  were  laid  down  concerning  appeals  from 
the  American  colonies.  The  usual  conditions  for  appeals 
were  that  the  appeal  must  be  granted  by  the  court  giving  the 
decision,  usually  within  fourteen  days  after  judgment  had 
been  rendered.  The  appeal  should  be  entered  within  the 
period  of  a  year  and  a  day,  though  this  does  not  seem 
to  have  been  imperative.  The  value  of  the  matter  in  dis- 

1  Acts  Privy  Council,  vol.  iv,  nos.  145,  223;  vol.  iii,  nos.  409,  451,  455; 
vol.  ii,  no.  770. 

’  Acts  Privy  Council,  vol.  iii,  nos.  362,  365,  442. 

3  Acts  Privy  Council,  vol.  ii,  no.  1270,  p.  721. 

4  Acts  Privy  Council,  vol.  v,  no.  125. 
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pute  must  be  of  a  certain  amount.  This  varied  from  some 
200  pounds  to  500  pounds  in  the  different  colonies.  Gen¬ 
erally  speaking,  it  was  expected  that  the  sum  involved  would 
be  of  at  least  300  pounds  sterling.  Security  had  to  be  given 
by  the  appellant  for  costs ;  also  he  had  to  give  enough  security 
to  show  that  he  would  prosecute  the  case  and  that  he  would 
be  responsible  if  the  Council  determined  against  him.1  The 
execution  of  the  judgment  of  the  colonial  court  was  not 
to  be  suspended  unless  ample  security  were  made  to  cover 
possible  damages.  The  only  exceptions  to  these  rules  were 
that  all  cases  involving  a  question  of  customs  duties  or  il¬ 
legal  trading  might  be  appealed  without  any  of  these  restric¬ 
tions.  Also,  cases  in  which  the  clergy  were  involved  might 
be  taken  on  appeal  directly.2 

When  the  case  did  not  involve  the  requisite  amount  a 
petition  could  be  made  directly  to  the  Council,  which,  if  it 
wished,  could  admit  the  appeal.  Cases  were  frequently 
dismissed  on  the  recommendation  of  the  committee  when  it 
was  found  that  the  sum  involved  was  under  value.  In  1773 
Robert  Keeler,  one  time  captain  of  the  ship  Mercury,  peti¬ 
tioned  to  be  admitted  to  an  appeal  from  the  judgment  of 
the  superior  court  of  Rhode  Island  in  March  of  that  year 
in  an  action  of  assault  commenced  by  William  Rhodes 
against  him,  although  the  sum  of  94  pounds  recovered  by 
Rhodes  was  less  than  the  law  required  in  cases  of  appeal. 
In  December  the  committee  reported  back  that  it  did  not 
think  it  necessary  to  comply  with  the  prayer  of  the  petition 
when  the  amount  was  under  value.3 


1  See  Chalmers,  Opinions,  vol.  ii,  p.  177. 

*  Acts  Privy  Council,  vol.  ii,  pp.  237-241.  Upon  a  question  of  appeal 
raised  by  Jahleel  Brenton,  a  custom  official,  the  Council  established  the 
precedent  of  admitting  customs  appeals.  The  case  is  discussed  later, 
infra,  chapter  iii. 

'Acts  Privy  Council,  vol.  v,  no.  272,  p.  384.  Vide  also  infra,  chapter 
iii,  as  well  as  the  appeal  of  John  Taylor  of  London,  merchant,  1707. 
Acts  Privy  Council,  vol.  ii,  no.  1019. 
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In  another  case  involving  the  questions  of  time  limit  and 
jurisdiction  the  attitude  of  the  Council  may  be  noted. 
Samuel  Pike,  a  merchant  of  London,  brought  suit  in  the 
Pennsylvania  courts  over  a  question  of  the  estate  of  his 
brother,  Richard  Pike.  The  estate  was  located  in  Penn¬ 
sylvania.  The  Supreme  Court  of  Pennsylvania,  rejecting 
what  seemed  to  Pike  very  material  evidence,  gave  judgment 
against  him,  March  20,  1760.  Pike’s  counsel  took  excep¬ 
tion  to  the  verdict  in  order  to  appeal  to  the  King  in  Council. 
He  asked  through  his  attorney  that  in  as  much  as  he  had 
not  received  the  record  of  the  case  from  the  court  at  Phila¬ 
delphia  he  might  be  permitted  to  prosecute  his  appeal  even 
after  the  expiration  of  the  time  limit  in  Pennsylvania.  The 
petition  was  referred  to  the  committee  in  September,  1770 
and  in  December  of  that  year  the  committee  ordered  that 
the  appeal  be  not  admitted  unless  all  documents  should  be 
presented  on  or  before  February  12,  1771.  In  June  the 
appeal  was  dismissed  with  twenty  pounds  sterling  costs  for 
non-prosecution.1 

The  instructions  by  which  the  governors  of  the  colonies 
were  restrained  from  admitting  appeals  to  the  King  in 
Council  except  in  cases  where  the  sum  or  matter  in  dispute 
was  of  a  certain  amount  were  considered  as  restraints  upon 
the  colonial  officials  alone  and  did  not  by  any  means  pre¬ 
clude  the  King  in  Council  from  entertaining  appeals  in  cases 
of  any  value  where  it  was  thought  fit  to  do  so.2  Petition 
might  also  be  made  direct  to  the  king  for  special  leave  to 
appeal  if  the  case  did  not  meet  the  usual  conditions.  This 
was  generally  granted  in  civil  cases  of  substantial  importance 
from  a  constitutional  or  legal  point  of  view.  With  regard 
to  criminal  cases,  the  King  in  Council  would  not  review  or 
interfere  with  the  course  of  criminal  proceedings  in  any 

1  Acts  Privy  Council,  vol.  v,  no.  161,  pp.  280-281. 

2  Chalmers,  Opinions,  vol.  ii,  pp.  177-178. 
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colonial  court  unless  it  was  shown  that  by  a  disregard  of 
the  principles  of  natural  justice  or  otherwise  grave  injustice 
had  been  done.1 

The  rule  that  the  execution  of  colonial  judgments  should 
not  be  suspended  received  consideration  in  1726,  and  as  a 
result  was  amended  by  order  in  council.  On  July  fifth  the 
matter  was  under  discussion  and  it  was  represented  that 
in  the  instructions  to  the  governors  there  was  proviso  that 
execution  was  not  to  be  suspended  by  reason  of  an  ap¬ 
peal  to  the  King  in  Council  in  case  a  judgment  first  given 
by  an  inferior  court  had  been  confirmed  by  the  governor 
and  council.  By  means  of  this  proviso  executions  had 
been  immediately  issued  notwithstanding  the  fact  that  an 
appeal  had  been  requested  and  was  depending  before  the 
Council.  In  defense  of  this  practice  it  was  shown  that 
great  inconveniences  had  arisen  where  the  appellee  had  be¬ 
come  insolvent  or  had  withdrawn  himself  and  his  effects 
from  the  province  before  the  decision  of  the  Council  could 
be  known  and  had  so  left  the  appellant  without  any  redress. 
Additional  instructions  were  ordered  to  be  prepared  for 
the  governors  requiring  them,  notwithstanding  the  pro¬ 
viso  to  suspend  the  execution  of  any  judgment  or  decree 
which  was  appealed  until  the  same  should  have  been  deter¬ 
mined  in  England,  unless  the  appellee  gave  good  and  suffi¬ 
cient  security  for  ample  restitution  to  the  appellant.2  < 

The  Council  was  anxious  that  in  its  determination  of 
cases  coming  before  it  on  appeal  the  legislation  of  the  dif¬ 
ferent  provinces  might  he  understood  and  acted  upon  in 
the  final  decision.  In  1752  the  Council  directed  the  Board 
of  Trade  to  prepare  instructions  to  the  governors  in  order 
that  this  might  be  accomplished : 

Whereas  some  of  the  proprietary  and  charter  governments  in 

1  'Chalmers,  Opinions,  vol.  ii,  pp.  177-178. 

1  Acts  Privy  Council,  vol.  iii,  no.  100,  pp.  126-127. 
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America  though  empowered  to  make  laws  are  not  required  to 
transmit  such  laws  to  His  Majesty  for  his  approbation  or  dis¬ 
allowance  yet  in  regard  appeals  are  frequently  brought  be¬ 
fore  His  Majesty  in  Council  from  the  judgments  and  decrees 
made  in  the  several  courts  of  judicature  within  the  said  gov¬ 
ernments  the  determination  whereof  depends  upon  being  duly 
informed  of  the  laws  subsisting  there,  it  is  therefore  thought 
expedient  that  these  respective  governments  should  transmit 
hither  as  soon  as  conveniently  may  be  a  true  and  authentic 
copy  of  all  their  laws  now  in  force.1 

It  is  not  surprising  that  delays  occurred  and  that  there 
should  have  been  attempts  to  regulate  the  procedure.  On 
January  18,  1728,  the  Council  ordered  that  when  a  day  had 
been  appointed  to  hear  any  appeals  or  complaints  either 
from  the  Plantations  or  the  Isles  of  Jersey  and  Guernsey 
or  for  any  other  matter  coming  before  the  committee  that 
want  of  counsel  would  be  no  reason  for  deferring  the  hear¬ 
ing.2  And  again  in  March  1731,  the  lords  of  the  committee 
tried  to  correct  the  procedure  by  stating  that  documents  and 
papers  setting  forth  the  facts  in  the  cases  had  been  presented 
to  the  committee  without  any  signature  of  counsel  or  any 
observance  of  the  niceties  of  legal  practice.  Two  days  later, 
March  10,  1731,  the  Council  ordered  that  henceforth  the 
committee  would  not  receive  any  printed  matter  unless  the 
same  were  signed  by  one  or  more  of  the  counsel  who  should 
attend  a  hearing  of  the  case.®  Again,  April  21,  1746,  it 
was  necessary  to  state  that  when  a  day  of  hearing  had  been 

'Acts  Privy  Council,  vol.  iv,  no.  167,  p.  153.  It  is  interesting  to  note 
in  this  connection  that  when  the  instruction  in  accordance  with  the 
representation  of  1752  reached  Massachusetts  the  Lieutenant  Governor 
reported  April  19.  1753,  that  “the  Assembly  have  not  thought  proper  to 
take  any  notice  thereof,  being  very  tenacious  of  the  present  laws  and 
adverse  to  any  alterations.”  Ibid.,  p.  207. 

2  Acts  Privy  Council,  vol.  iii,  p.  182. 

5  Acts  Privy  Council,  vol.  iii,  p.  310. 
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set,  the  party  or  parties  at  whose  request  such  appeal  or 
cause  had  been  set  down  should  be  in  readiness  to  be  heard 
and  that  the  cases,  having  been  put  on  the  list  of  business 
for  hearing,  would  be  heard  in  the  course  in  which  they 
were  set  down  without  further  notice  or  direction.1  In 
order  to  have  a  complete  understanding  upon  the  matter 
certain  days  were  decreed  as  standing  days  for  the  hearing) 
of  cases  from  the  plantations.  These  were  the  day  before 
the  first  seal  (appointed  by  the  lord  chancellor)  preceding 
every  term  at  ten  o’clock  in  the  morning  and  upon  the  day 
of  the  second  seal  preceding  Michaelmas,  Hilary  and  the 
Easter  terms.2  No  cases  were  to  be  heard  on  any  of  the 
days  above  mentioned  except  those  that  had  been  duly  set 
down  and  due  notice  was  to  be  given  to  the  parties  on  or 
before  the  sittings  of  the  committee.  The  printed  docu¬ 
ments  were  to  be  delivered  by  the  appellants  or  their  agents 
or  solicitors  to  the  council  office  at  least  one  week  before 
the  day  on  which  the  appeal  was  to  be  heard.  Neglect  of 
either  party  to  comply  with  these  instructions  would  not 
delay  the  hearing  of  the  appeal  provided  one  party  had 
delivered  the  papers  and  applied  to  the  Council  for  a  hear¬ 
ing.3 

The  procedure  followed  in  hearing  appeals  present  some 
interesting  details.  Summons  were  issued  by  the  Council 
for  parties  concerned  in  the  appeals.  Captain  William  Dyer 
appealed  to  be  released  from  the  charge  of  high  treason 
brought  against  him  in  1681  in  New  York  by  one  Samuel 
Winder.  The  committee  recommended  that  the  king  “direct 
an  advertisement  to  be  put  in  the  Gazett  ”  that  Winder 
appear  within  one  month;  this  was  also  to  be  published  on 
the  Royal  Exchange  as  well  as  sent  to  the  mayor  of  South- 

1Acts  Privy  Council,  vol.  iv,  p.  15. 

1  Acts  Privy  Council,  vol.  v,  p.  397. 

3  Ibid.,  p.  398. 
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ampton  where  it  was  thought  Winder  was  located.1  At  an¬ 
other  time  in  the  revival  of  an  appeal  in  the  name  of  Hannah, 
wife  of  Godfrey  Laycock,  from  Rhode  Island  in  1767  a. 
summons  was  affixed  on  the  Royal  Exchange  and  in  the  New 
England  Coffee  House.2  Cases  were  sometimes  heard  etf 
parte,  generally  on  demand  from  the  solicitors  of  the  appel¬ 
lant  when  the  other  parties  failed  to  make  an  appearance. 
The  list  of  appeals  fails  to  show  that  this  was  done  fre¬ 
quently  or  that  there  was  any  injustice  attached  to  it.  When 
the  appeals  were  heard  before  the  committee  it  became  a 
court  at  law,  heard  solicitors  for  both  parties  and  possessed 
the  right  to  examine  witnesses  or  refer  matters  to  the 
other  imperial  agencies.  Its  decision  was  the  report  to  the 
Council.  The  greatest  number  of  appeals  came  from  the 
New  England  colonies  of  Rhode  Island  and  Massachusetts 
and  from  Virginia  and  New  York.  Maryland  and  Penn¬ 
sylvania  were  represented  by  a  smaller  number.  There 
was  a  scattering  number  through  the  other  colonies,  with 
the  exception  of  Georgia  from  which  there  were  but  two 
appeals  and  one  complaint  to  the  Council.  These  two  ap¬ 
peals  concerned  shipping  and  interrupted  voyages;  the  com¬ 
plaint  was  against  the  magistrates  and  the  trustees  of  the 
province  for  the  imprisonment  of  a  resident  for  more  than 
two  years.3 

Unlike  appeals  from  the  East  Indies  and  Canada  which 
involved  Hindoo,  Mohammedan  and  French  law,  the  ap¬ 
peals  from  the  American  colonies  depended  upon  English 
law  as  modified  by  local  acts  and  regulations.  The  Council 
showed  the  greatest  desire  to  become  acquainted  with  the 

1  Acts  Privy  Council,  vol.  ii,  no.  4 7,  p.  24. 

*  Laycock  v.  Clarke  and  iSouthwicke,  Acts  Privy  Council,  vol.  v, 
no.  4 6,  p.  1 15. 

3  Acts  Privy  Council,  vol.  iii,  no.  402,  pp.  562-563;  vol.  iv,  no.  150; 
ibid.,  no.  265. 
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local  law  and  to  judge  impartially  by  its  standards  where 
they  did  not  conflict  with  accepted  English  tradition.  In 
cases  involving  the  merchant  class  it  was  not  unusual  to 
submit  the  proposition  involved  to  a  committe  selected  by 
both  parties  for  arbitration.1  This  committee  was  usually 
made  up  of  merchants  resident  in  London  to  whom  the  ques¬ 
tion  of  accounts  could  be  submitted.  In  every  respect  great 
care  was  taken  that  the  case  coming  on  appeal  should  be 
decided  in  a  satisfactory  manner.  The  most  eminent  judges 
and  lawyers  were  often  present  and  concurred  in  the  decree. 
At  a  hearing  of  a  case  in  1726  the  Lords  Chief  Justices 
Raymond  and  Eyre,  Sir  Joseph  Jekyll,  Master  of  Rolls  and 
Lords  Trevor  attended.2  But  the  fact  to  be  regretted  was 
that  an  appeal  to  the  King  in  Council  could  be  undertaken 
only  by  those  with  considerable  means,  since  an  appeal  was 
by  far  the  most  expensive  legal  procedure  then  known. 

In  1696,  though  the  appellate  jurisdiction  of  the  Privy 
Council  was  still  retained,  the  center  of  the  English  colonial 
administration  was  shifted  to  the  Board  of  Trade  or  as  it 
was  called  the  “  Lords  of  Trade  and  Plantations”  or  more 
simply  the  Lords  of  Trade.3  By  the  commission  through 
which  it  was  created  the  Board  of  Trade  was  made  the  offi¬ 
cial  committee  to  which  complaints  and  memorials  for  re¬ 
dress  of  grievances  were  to  be  directed  and  was  to  report  to 
the  King  in  Council  concerning  the  proper  determination  in 
all  cases  referred  to  it.  It  also  had  authority  to  send  for  per¬ 
sons,  examine  affidavits  and  papers  and  hear  witnesses  on 
oath.14  The  Board  could  draw  upon  the  afficials  of  the 
crown  for  advice  and  direction.  In  this  connection  it 


1  Acts  Privy  Council,  vol.  iii,  no.  65;  ibid.,  no.  321. 

*  Cooper,  Parliamentary  Procedure,  pp.  224-225. 

8  Board  of  Trade  Journal,  vol.  ix.  N.  Y.  Colonial  Documents,  vol. 
iv,  p.  145. 

4  N.  Y.  Colonial  Documents,  vol.  iv,  p.  148. 
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made  use  of  the  services  of  the  attorney  general  and 
solicitor  general  for  advice  in  the  matter  of  legal  tech¬ 
nicalities.  It  addressed  communications  to  the  Bishop  of 
London,  the  lords  of  treasury,  the  postmaster  general  and 
the  lords  of  the  admiralty.  It  felt  free  to  call  before  it 
persons  informed  as  to  affairs  in  the  colonies  and  asked 
information  of  persons  who  were  in  a  position  to  know  the 
facts  in  any  given  case.  Executive  or  administrative  orders 
were  not  issued  by  the  Board  on  its  own  authority  but  the 
findings  in  a  given  case  were  embodied  in  a  report  or  re¬ 
presentation  to  the  King  in  Council  or  to  “  the  committee  ” 
and  this  final  decision  was  recorded  as  an  order  in  council. 

As  was  shown  earlier  at  the  time  that  the  Board  of  Trade 
was  created,  the  judicial  affairs  of  the  Channel  Islands  and 
the  colonies  were  assigned  by  the  Council  to  committees 
which  conducted  an  investigation  and  reported  back  to  the 
Council.  This  arrangement  was  not  destroyed  in  the  mat¬ 
ter  of  appeals  by  the  creation  of  the  Board  of  Trade.  The 
appeal  was  made  directly  to  the  King  in  Council,  and  the 
Board  of  Trade,  being  called  upon  by  a  reference  of  the  case 
(to  it,  gathered  facts,  reviewed  the  situation  and  made 
a  representation  to  the  Council.  The  committee  for  appeals 
then  acted  as  a  court  where  both  parties  could  be  heard,  the 
hearing  being  conducted  as  if  an  appeal  had  been  made  from 
the  findings  of  the  Board  before  it.  The  committee  recom¬ 
mended  final  action  to  the  Council  and  this  was  embodied 
in  the  final  order  in  council. 

Definite  examples  will  show  the  working  of  the  system. 
When  Francis  Brinley  petitioned  the  Council  in  1699  com¬ 
plaining  of  obstruction  of  appeals  from  Rhode  Island  the 
petition  was  referred  to  the  Board  of  Trade.  The  Board 
wrote  Mr.  Samuel  Cranston  concerning  the  matter  and 
ordered  the  Earl  of  Bellomont  to  make  inquiry  into  such  ir¬ 
regularity  as  he  might  find.  The  Board  conducted  an  ex- 
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animation  and  made  a  representation  to  the  Council  con¬ 
cerning  the  general  question  of  appeals,  and  the  order  in 
council  concerning  the  inherent  right  of  the  Crown  to  hear 
appeals  was  the  result.1  Upon  an  order  of  the  Council  the 
Board  took  up  the  question  of  appeals  in  Connecticut  in  the 
famous  Palmes  case.  After  communicating  with  Mr.  Whar¬ 
ton,  the  solicitor  for  the  governor  and  company  of  Connec¬ 
ticut,  the  Board  made  a  representation  to  the  Council  stating 
that  after  consultation  with  the  attorney  and  solicitor  general 
the  Board  was  of  the  opinion  that  an  appeal  should  be  ad¬ 
mitted.2  When  the  question  of  the  execution  of  martial  law 
upon  soldiers  in  pay  in  the  colonial  service  came  up  the  Board 
drew  up  the  instructions  to  the  governors  in  accordance 
with  an  order  in  council.  The  several  drafts  were  trans¬ 
mitted  in  a  letter  to  Mr.  Vernon  as  secretary  that  they  might 
be  presented  to  the  King  and  receive  his  approval.3  The 
case  of  Winthrop  v.  Lechmere  from  Connecticut  shows  the 
workings  of  the  system  in  such  a  way  that  if  the  appeal 
involved  a  purely  judicial  question  it  was  settled  by  the 
committee  and  not  referred  to  the  Board.  But  if  the  appeal 
involved  a  question  administrative  in  character  it  was  re¬ 
gularly  referred  to  the  Board  for  consideration.4 

The  Board  passed  through  several  various  phases  of 
activity.  During  the  early  years  of  its  existence  its  meet¬ 
ings  were  frequent  and  its  decisions  prompt.  Its  efficiency 
declined  in  the  early  years  of  the  eighteenth  century  and 
with  the  accession  of  George  I  in  1714  and  under  Walpole 

1  Co 391/ 12,  p.  195,  Oct.  3,  1699;  Acts  Privy  Council,  vol.  ii,  no.  732, 
p.  328;  Calendar  State  Papers,  vol.  xii,  no.  315. 

2  Co 391/ 12,  p.  12;  p.  39;  C05/1287,  p.  416;  Co 5/ 1289,  p.  99. 

8  C  0391/ 12,  pp.  38,  46. 

4  See  discussion  of  Winthrop  v.  Lechmere,  infra,  chapter  v;  this 
case  is  given  as  an  example  in  this  connection  by  Dickerson,  American 
Colonial  Government,  p.  2 76. 
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and  Newcastle  it  was  not  much  of  a  factor  in  the  govern¬ 
ment.  The  Board  was  abolished  in  1782. 

There  were  other  imperial  agencies  upon  which  the 
Council  drew  for  aid  as  well  as  upon  the  Board  of  Trade. 
Questions  were  referred  and  reports  received  from  the  lords 
of  the  admiralty,  the  treasury,  the  commissioners  of 
customs.  The  attorney  general  and  solicitor  general  were 
called  upon  when  advice  was  wished.  In  religious  matters 
the  aid  of  the  Bishop  of  London  was  requested.  After  1718 
the  position  of  consulting  attorney  or  “  King’s  Counsel  ” 
was  created.  The  position  was  held  foy  Richard  West, 
Francis  Fane,  Matthew  Lamb  and  at  the  opening  of  the 
American  Revolution  Richard  Jackson  was  serving.  These 
men  had  some  influence  in  shaping  the  imperial  control, 
particularly  over  colonial  legislation  which  had  to  do  with 
judicial  procedure.1 

Enough  has  been  said  to  show  that  the  King  in  Council 
was  the  center  of  the  imperial  system  for  the  control  of  the 
administration  of  justice.  Cooperating  with  the  Council,  but 
always  subordinate  to  it,  were  the  other  imperial  agencies. 
The  whole  machinery  included  the  King  in  Council  which 
registered  all  final  actions,  the  committee  which  acted  in 
the  capacity  of  a  court  of  appeals  and  the  Board  of  Trade 
which  gathered  material  for  investigation.  The  Council  was 
at  once  an  executive  and  a  judicial  body.  In  its  executive 
capacity  it  could  control  the  organization  and  development 
of  the  colonial  judicial  system  and  in  its  judicial  capacity  it 
was  the  court  of  last  resort  for  all  cases  arising  in  colonial 
courts. 

The  method  of  review  of  cases  coming  on  appeal  from  the 
colonial  courts  by  the  King  in  Council  served  a  double  pur¬ 
pose  in  the  imperial  control  of  colonial  judicial  matters.  It 
gave  the  Council  the  opportunity  to  correct  technical  lapses 

1  See  Dickerson,  p.  75. 
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of  the  colonial  courts  in  matters  of  procedure  and  it  per¬ 
mitted  the  Council  to  review  a  case  on  its  merits  where  no 
question  of  procedure  was  involved.  This  shows  us  that 
the  decisions  in  cases  on  appeal,  as  stated  previously,  were 
of  two  kinds.  There  were  first  those  decisions  in  which 
an  attempt  was  made  to  control  the  judicial  procedure  and 
administration  in  the  colonies,  and  there  were  those  in 
which,  after  a  careful  review  of  the  facts  in  the  case,  the 
decision  was  made  on  the  merits  of  these  facts  and  no 
technical  question  of  legal  administration  was  involved. 

Several  cases  will  serve  to  illustrate  the  more  general 
method  of  the  regulation  of  colonial  courts  by  decisions  of 
the  Council.  Edward  Plampin,  an  administrator  to  one 
John  Baynall  of  the  colony  of  Virginia,  complained  that  he 
was  entitled  to  recover  five  thousand  pounds  upon  a  bond 
given  by  one  Edmund  Scarborrow.  The  suit  has  been 
pending  for  three  years  because  of  the  influence  of  the  Scar¬ 
borrow  interests  which  were  able  to  delay  justice.  Plampin 
had  not  been  able  to  bring  the  case  to  trial  and  petitioned 
the  home  government.  The  committee  of  the  Privy  Council 
reported  December  18,  1685,  that  the  council  should  refer 
the  matter  by  letter  to  the  governor  of  Virginia  and  order 
that  the  petitioner’s  cause  be  speedily  brought  to  trial  and 
determination.1  The  petition  of  Henry  Flint  of  Cam¬ 
bridge,  Massachusetts,  for  liberty  to  appeal  from  a  judg¬ 
ment  of  the  general  court  of  trials  at  Newport,  touching 
his  right  to  a  part  of  an  estate  left  by  Thomas  Willett,  his 
grandfather,  was  referred  to  the  committee  for  appeals 
July  1,  1718.  The  following  month  the  committee  recom¬ 
mended  the  dismissal  of  the  case  as  the  proceedings  were 
erroneous  and  without  form  and  as  the  judgment  had  not 
been  regularly  given.  It  was  evident  that  the  petitioner 

1 Acts  Privy  Council,  vol.  ii,  no.  203,  p.  90;  Calendar  State  Papers, 
vol.  vii,  no.  2126,  p.  508. 
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could  not  be  relieved  in  the  way  he  requested  without  the 
commencement  of  a  new  suit.  However,  the  committee 
recommended  that  an  appeal  should  be  granted  him  and  the 
judgment  of  the  lower  court  reversed.  This  was  accordingly 
ordered,  August  27,  1718.1  From  New  York  Valentine 
Cruger  petitioned  for  a  speedy  hearing  of  his  appeal  from 
a  judgment  of  the  governor  and  council  of  New  York  given 
in  a  case  touching  matters  of  account  between  the  peti¬ 
tioner  and  Abraham  Depeyster.  The  committee  reported 
that  in  the  proceedings  at  New  York  the  record  had  not 
“  been  removed  up  by  the  proper  persons  ”  from  the  sup¬ 
reme  court  to  the  court  of  the  governor  and  council.  There¬ 
fore,  they  were  of  the  opinion  that  the  judgment  of  the  gov¬ 
ernor  and  council  of  New  York  should  be  declared  null  and 
void  but  that  at  the  same  time  the  appeal  should  be  dis¬ 
missed  so  far  as  it  related  to  the  judgment  of  the  governor 
and  council,  that  the  appellant  should  be  at  liberty  to 
renew  proceedings  in  due  form  before  the  governor  and 
council  of  New  York.  This  was  so  ordered  December  21, 
1699.2 

The  home  government  refused  to  permit  the  use  of  gen¬ 
eral  verdicts.  In  1729  the  petition  of  one  Eunice  Whar¬ 
ton,  the  widow  and  devisee  of  William  Wharton  of  the 
parish  of  St.  Bartholomew,  London,  from  a  judgment  re¬ 
lating  to  land  and  delivered  against  her  in  the  general  court 
of  trials  at  Newport,  Rhode  Island,  was  received  and  re¬ 
ferred  to  the  committee.3  In  March  of  the  next  year  the 
committee  reported  that  the  judgment  appealed  from  was 
founded  on  general  verdicts,  and  the  lords  postponed  any 
decision  in  the  matter,  but  ordered  that  a  search  be  made  to 
see  what  precedents  there  were  of  appeals  of  this  kind,  and 

1  Acts  Privy  Council,  vol.  ii,  no.  1298,  p.  744. 

2  Acts  Privy  Council,  vol.  ii,  no.  767,  p.  345. 

3  Acts  Privy  Council,  vol.  iii,  no.  166;  P.  C.  2,  no.  90,  p.  436. 
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that  a  report  be  made  to  the  committee.1  In  December  the 
committee  restated  the  proceedings  of  March  and  said  that 
search  had  been  made  for  precedents  in  the  case  and  the  con¬ 
clusion  had  been  reached  that  this  appeal  did  properly  lie  with 
the  Council,  notwithstanding  the  objection  that  all  the  evi¬ 
dence  given  out  to  the  jury  was  taken  down  in  writing  and 
transmitted  as  part  of  the  record.  The  merits  of  the  case 
were  then  gone  into  and  the  conclusion  reached  that  the  ver¬ 
dict  or  judgment  should  be  set  aside  and  a  new  trial  ordered. 
In  this  new  trial  all  the  evidence  which  was  offered  was  to 
be  taken  down  in  writing  and  if  any  objection  should  be 
made  against  any  of  the  evidence,  such  Objections  together 
with  the  resolutions  of  the  court  upon  the  objections  were  to 
be  taken  down  in  writing,  the  whole  made  part  of  the  re¬ 
cord  and  liberty  given  either  side  to  appeal  from  the  judg¬ 
ment  given1  in  the  new  trial.2 

In  1740  the  petition  of  the  executors  of  one  William  Daw¬ 
kins  of  London  for  the  hearing  of  an  appeal  from  a  judg¬ 
ment  of  the  general  court  of  Virginia  was  referred  to  the 
committee  on  appeals.3  Three  years  later  the  committee  re¬ 
ported  that  counsel  had  been  heard  and  a  search  had  been 
directed  to  be  made  in  the  Council  books  to  see  whether  ap¬ 
peals  from  general  verdicts  when  the  evidence  had  not  been 
taken  down  in  writing  had  ever  been  allowed.4  Two  years 
later,  November  28,  1745,  the  appeal  was  dismissed  in  ac¬ 
cordance  with  the  report  of  the  committee,  it  having  appeared 
that  the  petition  of  appeal  was  brought  from  a  judgment 
founded  on  a  general  verdict  and  that  the  matters  given  in 
evidence  on  the  trial  of  the  action  were  not  transmitted 
under  the  seal  of  the  colony.5 

1  Privy  Council  Register,  P.  C.  2  no.  91,  pp.  192,  257. 

2  Privy  Council  Register,  P.  C.  2,  no.  91,  pp.  302-303. 

*  Privy  Council  Register,  P.  C.  2,  no.  95,  p.  663. 

4  Privy  Council  Register,  P.  C.  2,  no.  97,  p.  384 

5  Privy  Council  Register,  P.  C.  2,  no.  99,  pp.  256,  268. 
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The  general  use  of  affidavits  as  evidence  in  court  received 
the  distinct  disapproval  of  the  Privy  Council.  This  may 
be  seen  from  the  discussion  aroused  by  the  case  of  Rogers 
v.  Spalding,  which  had  come  to  the  home  government  from 
the  Virginia  courts.1  William  Rogers,  one  of  the  three 
chief  merchants  of  the  Royal  African  Company,  died  at 
Whydah  after  making  a  will  previous  to  his  departure  from 
England  in  which  his  whole  estate  was  left  to  Sarah  Rogers, 
his  sister,  and  she  was  named  administratrix  thereof.  Spal¬ 
ding  took  charge  of  Rogers’  goods  at  Whydah  and  refused 
to  give  an  account  except  to  one  Edward  Stephens,  one  of 
the  company’s  three  chief  merchants.  Sarah  Rogers  and 
Mr.  George  Hume  who  was  with  Rogers  at  his  death  ap¬ 
peared  before  the  Lord  Mayor  of  London  and  made  affi¬ 
davits  to  the  facts  in  the  case  according  to  5  George  II  for 
the  more  easy  recovery  of  debts  in  the  plantations.  These 
affidavits  with  the  proper  certificates  and  a  letter  of  attorney 
were  sent  to  Virginia  and  action  was  brought  against 
Spalding,  a  legal  resident  of  that  province.  The  Virginia 
court  would  not  allow  the  affidavits  to  be  read  in  evidence 
and  gave  judgment  with  costs  against  Sarah  Rogers.2, 
From  this  judgment  she  appealed  July  10,  1740.  It  was 
decided  that  the  affidavits  offered  in  evidence  by  the  peti¬ 
tioner  were  strictly  legal  but  that  as  the  merits  of  the  case 
were  never  laid  before  the  Court,  the  verdict  and  judgment 
should  be  set  aside  and  the  appellant  should  be  at  liberty  to 
proceed  to  another  trial  on  such  evidence  as  she  could 
procure.3 

Throughout  the  colonial  period  the  King  in  Council  was 
the  center  for  the  administration  of  justice  in  the  American 
colonies.  Assistance  was  had  from  all  the  other  imperial 

1  Acts  Privy  Council,  vol.  iii,  no.  487. 

!  Privy  Council  Register,  P.  C.  2,  no.  96,  pp.  112-116. 

SP.  C.  2,  no.  96,  pp.  no,  135;  Acts  Privy  Council,  vol.  iii,  no.  487. 
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agencies.  By  decision  in  cases  on  appeal  the  Council  could 
correct  and  modify  judicial  procedure  in  the  colonies.  As 
will  be  seen,  the  cases  coming  on  appeal  brought  the  home 
government  in  close  contact  with  the  many-sided  activities 
of  the  colonies  and  forced  a  definite  judicial  position  in 
many  of  the  confused  situations. 


CHAPTER  III 


Appeals  to  the  King  in  Council 

1684-1745 

In  the  first  period  in  which  colonial  appeals  reached  the 
crown  the  adjustment  of  the  English  Government  to  the 
new  system  is  very  evident.  On  the  other  hand  the  simplic¬ 
ity  of  the  colonial  judicial  structure  is  to  be  noted.  And 
the  general  distrust  on  the  part  of  the  people  for  the  colonial 
judiciary  is  shown  by  the  appeals  for  the  correction  of  what 
was  considered  the  most  obvious  infringement  of  the  attri¬ 
butes  of  justice.  The  usual  subjects  for  litigation  ap¬ 
pear  to  be  those  which  have  to  do  with  the  settlement  of 
estates  and  disposal  of  property  by  will  as  well  as  the  per¬ 
fecting  of  title  to  land.  Along  with  these  go  a  large  number 
of  cases  in  which  the  appellants  feel  that  there  has  been  a 
flagrant  miscarriage  of  justice  and  bring  appeals  in  order 
that  the  home  government  may  show  its  disapproval  of  any 
but  the  traditional  judicial  policy  of  respected  England. 

The  complaints  concerning  the  miscarriage  of  justice  are 
of  various  kinds.  From  New  York  there  was  a  petition 
complaining  of  the  great  delay  of  justice  in  cases  depend¬ 
ing  before  the  governor.1  To  overcome  what  seemed  to 
him  a  petty  display  of  provincial  spite  Captain  Christopher 
Billop  petitioned  the  King  in  Council  concerning  a  judg¬ 
ment  given  against  him  in  New  York.  In  1682,  when  com- 

1  Petition  of  Abraham  Gouvenor,  March  10,  1716.  Acts  Privy  Council? 
vol.  ii,  no.  1251,  p.  708. 
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mander  of  the  ketch  Deptford,  he  had  seized  an  interloper 
called  the  Providence  which  was  later  condemned  in  the 
admiralty  court  of  Nevis.  Some  time  after,  he  consigned 
a  cargo  consisting  of  some  negroes  and  other  goods  from 
Nevis  to  New  York,  which  were,  as  he  thought,  illegally 
seized  and  judgment  in  the  sum  of  1140  pounds  was  there¬ 
upon  given  against  him  in  the  New  York  courts.  He  re¬ 
quested  the  home  government  to  issue  an  order  commanding 
the  mayor’s  court  of  New  York  to  stop  all  proceedings  against 
him  and  to  send  over  an  appeal  that  the  case  might  be  deter¬ 
mined  in  England.1  The  petition  of  Joseph  Brown  of  Mary¬ 
land  for  liberty  to  appeal  from  a  judgment  of  five  hundred 
pounds  sterling  given  against  him  in  the  provincial  court 
of  Maryland  was  referred  to  the  committee  on  appeals 
November  14,  1723.  Brown  had  appealed  over  the  head 
of  the  higher  courts  of  Maryland  feeling  that  justice  would 
not  be  done  him.  But  here  the  Privy  Council  set  itself  on 
record  against  irregular  procedure.  On  January  22,  1724, 
the  committee  assented  that  Lord  Baltimore  should  be 
allowed  a  copy  of  the  petition  and  should  lay  before  the 
committee  as  quickly  as  possible  any  suggestions  which  he 
might  be  able  to  make  on  the  case.  In  February,  on  Lord 
Baltimore’s  representation  that  the  case  was  not  yet  re¬ 
gularly  before  the  King  in  Council  for  an  appeal  because 
the  regular  procedure  had  not  been  followed  in  the  colonial 
courts,  it  was  ordered  that  the  petitioner  should  be  allowed 
to  bring  his  case  by  writ  of  error  in  a  regular  manner  to 
the  Maryland  Court  of  Appeals.2 

In  cases  of  delay  in  the  transmitting  of  proceedings  the 
home  government  was  unusually  lenient.  Thomas  Brooke 
petitioned  in  1730  that  the  appeal  of  one  Michael  Mac- 

1  Acts  Privy  Council,  vol.  ii,  no.  200,  p.  89.  Calendar  of  State  Papers, 
Colonial  Series,  vol.  vii,  pp.  489,  515. 

2  Acts  Privy  Council,  vol.  iii,  no.  54. 
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namara  from  the  judgment  of  the  court  of  appeals  and 
error  in  Maryland  be  dismissed  for  non-prosecution.1  The 
committee  to  which  the  petition  was  referred,  finding  that 
the  appeal  had  not  been  prosecuted,  though  admitted  for 
more  than  a  year  and  a  half,  recommended  its  dismissal 
with  five  pounds  costs.  But  in  December  a  petition  of 
Macnamara  stated  that  all  proceedings  had  been  duly  trans¬ 
mitted  and  asked  that  an  early  date  might  be  appointed  to 
hear  and  determine  his  appeal.  In  May,  1731,  the  case  was 
heard  and  the  judgments  reversed,  Macnamara  being  re¬ 
stored  to  all  he  had  lost  by  the  decisions  in  the  colonial 
courts.2  In  July,  1733,  on  report  of  the  committee  an  ap¬ 
peal  of  Jahleel  Brenton  was  dismissed  for  non-prosecution 
but  the  case  was  revived  again  in  1734  and,  Brenton  having 
died  in  the  meantime,  the  appeal  was  ordered  to  be  put  “  in 
the  same  condition  as  at  Brenton’s  death  ”  in  order  that  it 
might  be  heard  upon  its  merits.3 

There  was  some  complaint  against  the  judicial  method 
employed  in  the  colonial  courts.  The  home  government 
was  insistent  that  English  method  of  procedure  and  tradi¬ 
tional  legal  practice  should  be  maintained.  This  was  parti¬ 
cularly  true  in  matters  with  regard  to  the  examination  of 
evidence  and  in  those  concerning  the  maintenance  of  the  jury 
system.  This  attitude  was  made  use  of  by  dissatisfied  per¬ 
sons  to  insist  upon  a  rigid  supervision  of  the  provincial 
courts  by  the  King  in  Council. 

In  1 735  the  committee  reported  to  the  Council  that  in  an 
action  heard  at  Williamsburg  in  Virginia,  evidence  of  deeds 
of  lease  and  release  had  been  offered  and  that  they  had  been 
proven  as  the  law  required,  but  that  the  court  refused  to 

1  Acts  Privy  Council,  vol.  iii,  no.  215. 

1  Ibid. 

*  Acts  Privy  Council,  vol.  iii,  no.  266. 
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allow  them  to  be  offered  in  evidence  to  the  jury,  insisting  that 
the  deeds  appeared  to  be  cancelled  and  that  no  consideration 
was  proven  to  have  been  paid.  The  committee  recommended 
that,  as  they  had  heard  all  the  parties  and  it  seemed  that  the 
deeds  of  lease  and  release  ought  to  have  been  admitted,  the 
judgment  in  the  general  court  of  Virginia  should  be  re¬ 
versed.1  A  group  of  merchants,  petitioning  from  Massa¬ 
chusetts,  claimed  damages  from  the  sheriff  of  Middlesex 
County  because  his  under-sheriff  had  refused  to  execute  a 
writ  at  the  petitioner’s  suit  and  as  a  consequence  had  caused 
them  considerable  inconvenience  and  loss.2 

English  subjects  living  outside  the  colonies,  particularly 
the  merchant  class,  availed  themselves  of  the  opportunity 
offered  by  the  system  of  appeals  to  remonstrate  against 
colonial  methods  and  to  request  the  home  government  to 
correct  the  more  obvious  injustices.  Ordinarily  the  home 
government  was  expected  to  be  rather  partial  to  the  English 
subject  as  against  the  colonial.  But  there  are  no  evidences 
that  decisions  were  not  reached  upon  a  strictly  impartial 
basis. 

The  time  having  elapsed  in  which  an  appeal  might  be 
made,  one  John  Taylor  of  London,  a  merchant,  petitioned 
that  notwithstanding  the  lapse  of  time  he  might  be  ad¬ 
mitted  to  an  appeal  from  the  provincial  court  of  Maryland 
in  a  case  involving  the  settlement  of  an  estate.  The  com¬ 
mittee  to  whom  the  matter  was  referred  recommended 
that  the  appeal  be  admitted  provided  that  the  governor  and 
council  of  Maryland  had  no  legal  objection  to  this  proceed¬ 
ing;  if  they  had  any  such  objection  they  were  to  return  an 
account  to  the  Privy  Council  who  would  then  determine  the 

'Ibid.,  no.  265;  P.  C.  2,  no.  92,  pp.  142,  153,  539;  P.  C.  2,  no.  93, 
pp.  84,  89-90,  100. 

2Acts  Privy  Council,  vol.  iii.  no.  296. 
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matter.1  Thomas  Darvall  petitioned  for  a  consideration 
from  a  judgment  given  against  him  in  the  general  court  of 
assizes  held  for  the  city  of  New  York,  but  the  King  in 
Council  confirmed  the  judgment  of  the  New  York  Court 
after  the  lords  of  trade  and  plantations  had  considered  the 
petition  and  reported  upon  it.2  In  1738  a  London  merchant, 
one  Thomas  Brown,  petitioned  from  a  decision  of  the 
lieutenant  governor  of  New  York  in  a  court  of  probate, 
by  which  the  administration  of  the  estate  in  New  York 
of  John  Caswell  of  London,  also  a  merchant,  was  granted 
to  Frederick  Philips,  Esquire.  The  committee  reported, 
December  15,  1739,  and  on  the  twenty-seventh  the  order 
in  council  was  given  that,  no  appearance  having  been  en¬ 
tered  for  the  respondent,  the  case  had  been  heard  ex  parte 
and  the  decree  affirmed  and  the  appeal  dismissed.  The 
decree  granted  administration  of  Caswell’s  estate  to 
Philips,  who  was  only  a  simple  contract  creditor  for  a  small 
sum  in  comparison  with  Brown’s  bond  debt.  Brown  had 
wished  that  the  administration  should  be  granted  to  him¬ 
self.3 

Protests  also  reached  the  home  government  from  mer¬ 
chants  who  complained  that  the  colonial  governments  used 
the  trade  laws  as  pretexts  for  the  seizure  and  condemna¬ 
tion  of  ships,4  Generally,  however,  the  petitions  asked  only 
the  liberty  to  appeal  from  what  seemed  in  England  judg¬ 
ments  wrongly  given  in  colonial  courts  and  had  largely  to 
do  with  the  settlement  of  land  titles.5 

1  Acts  Privy  Council,  vol.  ii,  no.  1019.  Order  of  April  29,  1707. 

a  Acts  Privy  Council,  vol.  ii,  p.  19,  no.  32.  Calendar  State  Papers, 
vol.  vi,  no.  79,  p.  314. 

9  Acts  Privy  Council,  vol.  iii,  no.  454. 

4  Acts  Privy  Council,  vol.  ii,  no.  1269.  Petition  of  Thomas  Summers 
setting  forth  the  seizure  and  condemnation  in  New  York  of  the  ship. 
Good  Intent. 

6  Acts  Privy  Council,  vol.  iii,  no.  233. 
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In  difficulties  involving  the  merchant  class  when  amounts 
of  money  were  involved,  the  committee  adopted  the  plan 
of  appointing  merchants  resident  in  London  to  whom  the 
question  of  the  accounts  could  be  submitted  for  arbitration. 
Such  was  the  method  adopted  concerning  the  petition  of, 
Giles  Dulake  Tidmarsh,  the  surviving  partner  and  executor 
of  Samuel  Appleton,  deceased,  for  the  hearing  of  his  ap¬ 
peal  from  a  judgment  of  the  superior  court  at  Boston  in 
August  1733,  in  favor  of  a  Joseph  Brandon  and  relating 
to  the  settlement  of  an  account  of  the  sum  of  1634  pounds, 
5  shillings  and  3  pence  which,  it  was  claimed,  was  due  Ap¬ 
pleton  from  Brandon.  On  June  3,  1736,  the  committee  re¬ 
ported  that  both  sides  had  agreed  to  refer  the  account  in 
question  to  the  examination  of  merchants  resident  in  Lon¬ 
don.  Thereupon  it  was  ordered  by  the  Council  that  the 
parties  should  draw  up  their  agreement  in  writing  and  lay 
the  same  before  the  committee  at  their  next  meeting  to¬ 
gether  with  the  names  of  such  merchants  as  they  should 
propose  to  be  appointed  commissioners  for  examining  into 
and  settling  the  accounts. 

The  case  was  referred,  June  7,  1736,  by  the  consent  of 
all  parties  to  Sir  John  Barnard  and  Mr.  Thomas  Sandford 
on  the  behalf  of  the  appellants  and  Mr.  Alderman  Willimot 
and  Samuel  Holden,  Esq.,  on  behalf  of  the  respondents  to 
take  an  account  of  all  the  dealings  and  transactions  between 
Appleton  or  his  executor  Tidmarsh  and  the  respondent 
Brandon.  These  referees  were  given  the  right  to  examine 
witnesses  on  oath  in  such  manner  as  the  referees  or  any  two 
of  them  should  direct.  They  were  to  have  access  to  all 
books  of  accounts,  papers,  writings  relating  to  the  matters 
in  question,  or  true  copies  of  so  much  as  related  thereto. 
They  were  to  proceed  upon  four  days’  notice  in  the  matter. 
All  further  directions  were  reserved  by  the  Council  until 
the  report  should  be  made  by  these  referees.  In  July  one 
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referee,  Samuel  Holden,  who  declined  to  act,  was  dropped 
by  consent  of  both  parties  and  in  his  place  one  Silas  Hooper 
was  named.  These  referees  heard  the  facts  in  the  case 
from  both  parties  and  reported  back  to  the  Privy  Council. 
In  accordance  with  the  report  it  was  ordered  that  the  judg¬ 
ment  of  the  Massachusetts  court  be  reversed,  that  the  action 
brought  by  Brandon  be  dismissed  and  that  a  sum  of  521 
pounds,  1  shilling,  7  pence  current  money  of  New  England 
be  paid  by  Brandon  to  Tidmarsh.1 

This  case  was  settled  according  to  a  precedent  established 
by  an  earlier  case  in  1724.  In  that  year  a  group  of  Lon¬ 
don  residents,  by  name  Sarah  Perry,  Micajah  Perry  and 
Philip  Perry,  had  petitioned  from  a  sentence  of  the  general 
court  of  Virginia  in  favor  of  the  executors  of  the  estate  of 
Colonel  William  Randolph,  deceased.  The  Randolphs  en¬ 
tered  an  appearance  by  Mr.  Ellison,  an  attorney  of  Symond’s 
Inn,  June  30,  1724.  In  November  of  that  year  the  com¬ 
mittee  of  the  Privy  Council,  having  heard  both  sides,  or¬ 
dered  the  parties  to  agree  upon  commissioners  on  each  side 
for  sealing  the  accounts  in  question  in  the  appeal  and  report¬ 
ing  on  the  matter  within  a  week.  The  parties  named  Hum¬ 
phrey  Morrice  and  George  Newport  for  the  the  appellants, 
Robert  Wiilmont  and  John  Faulker  for  the  respondents,  and 
the  committee  agreed  to  the  naming  of  these.  The  com¬ 
mittee  then  ordered  that  these  commissioners  or  any  two 
of  them,  on  giving  four  days’  notice  should  proceed  to  ex¬ 
amine  the  accounts  and  that  the  appellants  should  leave  with 
the  commissioners  from  time  to  time  all  books  of  accounts, 
letters,  papers  and  writings,  relating  to  the  matter  in  ques¬ 
tion. 

In  March  of  the  following  year,  a  doubt  having  arisen 
as  to  whether  the  whole  accounts  from  the  beginning  or 


1  Acts  Privy  Council,  vol.  iii,  no.  319,  pp.  428-430. 
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only  the  articles  of  insurance  and  interest  involved  were  to 
be  considered  by  the  commissioners,  the  committee  declared 
that  the  articles  of  insurance  and  interest  alone  were  to  be 
dealt  with.  In  July,  the  commissioners  reported  and  the 
committee  recommended  that  the  judgment  of  the  colonial 
court  was  erroneous  and  recommended  that  it  be  reversed 
and  judgment  entered  for  the  appellants  to  the  amount  of 
2460  pounds  damages  and  ten  pounds  costs  to  be  recovered 
from  the  assets  of  the  late  Colonel  Randolph,  if  possible, 
otherwise  out  of  the  proper  goods  of  the  respondents.1 

Two  other  interesting  cases  involving  disputes  as  to  mer¬ 
cantile  accounts  should  be  noted.2  The  first  was  a  petition 
of  William  Hunt,  a  merchant,  “  for  a  short  day  ”  for  the 
hearing  of  his  appeal  from  the  judgment  of  the  royal  court 
of  Virginia  given  in  his  action  against  the  executors  of  the 
estate  of  William  Clopton  for  the  recovery  of  1094  pounds, 
16  shillings  and  11  pence.  This  was  due  to  the  petitioner, 
it  was  claimed,  as  a  balance  in  the  partnership  between  him 
and  Clopton.  The  petition  reached  the  Privy  Council  and 
was  referred  to  the  committee,  January  12,  1738. 

In  the  discussion  of  the  case  the  petitioner  set  forth  that 
at  Clopton’s  death  their  partnership  account  had  not  been 
settled.  In  February,  1733,  there  was  due  William  Hunt, 
according  to  his  account,  973  pounds,  3  shillings  and  11 
pence  to  which  he  added  interest  at  5  per  cent  to  the  date  of 
his  petition.  The  jury  after  several  trials  refused  to  allow 
the  petitioner  any  part  of  the  interest  he  had  charged  and 
the  court  refused  to  direct  the  jury  whether  they  should  or 
should  not  allow  the  petitioner  a  moiety  of  the  duty  paid  by 
him  on  tobacco  sold  to  merchants  who  had  later  proved  to  be 
insolvent.  The  jury  finally  decided  that  the  first  penny  only 
of  the  duties  could  be  allowed  but  would  not  take  it  upon 

1  Acts  Privy  Council,  vol.  iii,  no.  65. 

2  Acts  Privy  Council,  vol.  iii,  no.  427;  ibid.,  no.  545- 
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themselves  to  determine  whether  the  petitioner  should  be 
granted  this,  since  the  court  declined  to  give  an  opinion.1 
The  committee  reported  that  the  verdict  should  be  affirmed 
except  that  the  method  of  payment  of  the  currency  debt  by 
an  assignment  of  a  moiety  of  the  outstanding  debts  of  the 
partnership  should  not  be  tolerated;  this  portion  of  the  ver¬ 
dict  was  therefore  reversed.2 

Also  from  Virginia  came  the  petition  of  Edward  Ran¬ 
dolph  in  May  1742  asking  to  be  admitted  to  an  appeal  from 
the  courts  of  Virginia  concerning  an  account  between  him¬ 
self  and  William  Beverly.3  In  March  1744  the  lieutenant 
governor  and  council  of  Virginia  sent  a  representation  stat¬ 
ing  that  Randolph  had  misrepresented  the  proceedings  of 
the  general  court  of  the  colony  in  his  petition  and  asked 
that  the  king  should  make  a  decision  agreeable  to  “  his 
wonted  tenderness  and  care  ”  for  his  subjects  in  order  that 
justice  might  be  done.  The  next  year,  July  18,  1745,  the 
appeal  was  dismissed. 

Appeals  involving  the  settlement  of  estates  show  the  ten¬ 
dency  of  the  home  government  to  have  been  toward  the 
maintenance  in  the  colonies  of  the  essential  features  of  the 
English  land  system.  Especially  is  this  true  in  the  matter 
of  entailed  estates.  The  imperial  attitude  was  to  maintain 
entailed  estates  while  the  colonial  position  shows  a  tendency 
in  some  instances  away  from  this  policy.  In  the  cases  com¬ 
ing  on  appeal  to  the  home  government  concerning  the  dis¬ 
posal  of  estates  the  King  in  Council  worked  laboriously 
over  the  many  involved  and  conflicting  claims  in  order  that 
an  impartial  judicial  decision  based  upon  English  law  might 
be  reached. 

1  Privy  Council  Register,  P.  C.  2,  no.  96,  pp.  175,  234,  235-40. 

!P.  C.  2,  no.  96,  p.  263. 

3  Acts  Privy  Council,  vol.  iii,  p.  546. 
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A  case  concerning  the  will  of  Herbert  Pelham  reached  the 
home  government  in  1737.  Pelham  died  in  the  year  1673 
leaving  as  issue  his  sons  Waldegrave,  Edward,  Henry  and 
a  daughter  Penelope.  The  original  ejectment  was  brought 
by  a  descendant  of  the  elder  Pelham  against  a  group  of 
people  to  recover  possession  of  a  tract  of  land  involved  in 
the  will  and  containing  seven  hundred  acres  of  land  and 
upwards  located  in  Massachusetts  Bay.  After  several  post¬ 
ponements  the  committee  took  the  case  into  consideration 
November  17,  1738.  The  counsel  for  the  appellant  offered 
in  the  course  of  evidence  to  read  out  of  their  proceedings 
an  exemplification  of  the  will  of  Herbert  Pelham  dated  1672 
under  the  seal  of  the  prerogative  court  of  Canterbury.  The 
respondents  objected  to  this,  insisting  that  “  the  exemplifica¬ 
tion  of  a  will  from  Doctors  Commons  ”  could  not  be  read 
as  evidence  in  a  case  involving  real  estate  in  the  colony  of 
Massachusetts  Bay.  The  committee  decided  to  agree  with 
the  respondents  and  recommended  the  dismissal  of  the  ap¬ 
peal.1  Another  appeal  against  citizens  of  Massachusetts  to 
'recover  tracts  of  land  amounting  to  some  2000  pounds  under 
this  same  will  was  dismissed  for  the  same  reason.2 

There  were  a  large  number  of  cases  involving  the  settle¬ 
ment  of  estates  carried  on  appeal  to  the  Privy  Council. 
From  Virginia  Robert  D’Oyly  complained  of  the  manage¬ 
ment  by  the  governor  of  the  estates  of  his  brother,  Capt. 
D’Oyly,  who  had  died  intestate.3  A  Philip  Ludwell 
brought  before  the  Privy  Council  by  appeal  the  matter  of 
a  suit  against  him  by  one  John  Toton.  This  case  involved 
certain  actions  of  Sir  William  Berkeley  as  the  governor  of 
Virginia,  because  Ludwell  had  married  the  executrix  of 

1  Acts  Privy  Council,  vol.  iii,  no.  414. 

•Pelham  v.  Bannister  et  al,  Acts  Privy  Council,  vol.  iii,  no.  428; 
March  22,  1739. 

8  Acts  Privy  Council,  vol.  ii,  no.  1100,  p.  607. 
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the  Berkeley  estate.  A  question  was  raised  as  to  the  juris¬ 
diction  of  the  general  court  of  Virginia.  This  question 
was  whether  the  court  could  proceed  in  an  action  against 
the  executors  of  the  estate  for  things  done  by  the  testator, 
for  which  he  could  not  be  sued  in  his  lifetime  without  a 
special  commision,  since  Berkeley  was  accountable  as  gov¬ 
ernor  to  none  but  the  King.1  From  South  Carolina  Wil¬ 
liam  Bowtell  and  Thomas  Wenborne  appealed  to  the  Privy 
Council  concerning  a  debt  owing  from  Seth  Sothell,  gov¬ 
ernor  of  South  Carolina.  Sothell  had  died  in  Virginia 
leaving  as  sole  executrix  his  widow,  who  married  John  Lear, 
a  member  of  the  council  of  Virginia.  Sothell’s  widow 
died  leaving  all  the  personal  estate  to  Lear.  Lear  refused 
to  pay  Sothell’ s  debts.  As  Lear  was  a  member  of  the 
council  in  Virginia  he  took  advantage  of  a  rule  that  none  of 
the  council  should  be  liable  to  any  action  whatever  and  no 
process  in  law  could  touch  the  persons  of  the  councillors  or 
their  estates.  The  colonial  court  refused  to  entertain  any 
suit  against  Lear.  The  appellants  prayed  that  Lear  might 
not  be  protected  by  any  such  “  contrivance  ”,  but  that  they 
might  have  the  same  remedy  against  him  as  though  he  were 
not  of  the  Council.2  From  Massachusetts  in  1718  Chris¬ 
topher  Taylor  of  Boston  requested  liberty  to  appeal  from 
the  decree  of  the  judge  of  probate  of  wills,  confirmed  by  the 
governor  and  council,  approving  a  will  made  by  his  father 
after  he  was  deprived  of  his  reason,  whereby  the  step¬ 
mother  and  her  daughter  became  the  executors.3  An  appeal 
involving  the  division  of  the  real  estate  of  Samuel  Clark  of 
Connecticut  was  under  consideration  from  November  1737 

1  Acts  Privy  Council,  vol.  ii,  no.  393,  p.  184;  Calendar  State  Papers, 
vol.  viii,  no.  1259. 

!  Acts  Privy  Council,  vol.  ii,  no.  632,  p.  299;  Calendar  State  Papers, 
vol.  x,  no.  46. 

3  Acts  Privy  Council,  vol.  ii,  no.  1302,  p.  748. 
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until  July  1745,  but  was  finally  dismissed  without  anything 
being  accomplished.1 

The  question  of  entailed  estates  in  the  colonies  was  re¬ 
viewed  by  the  home  govenment  in  two  rather  intricate 
cases.  In  March,  1743,  David  Meade  of  Virginia  peti¬ 
tioned  for  the  hearing  of  his  appeal  from  the  judgment 
given  by  the  general  court  of  Virginia  April  15,  1742.  This 
judgment  was  concerning  an  ejectment  filed  against  the 
petitioner  by  William  Thrustout,  as  lessee,  under  Martha 
Goodwin  and  others,  for  the  recovery  of  one  messuage,  one 
tenement,  and  nine  hundred  acres  of  land  with  the  appur¬ 
tenances  in  the  parish  of  Newport  and  county  of  the  Isle  of 
Wight  in  Virginia.  Judgment  was  given  November  3,  1743, 
for  the  appellant  with  costs  and  possession  of  the  estate  re¬ 
stored  to  him.  This  decision  was  given  because  of  the  fol¬ 
lowing  facts  in  the  case.  Letters  patent  for  the  estate  had 
been  issued  July  10,  1680,  to  Colonel  John  Lear.  His  son 
Thomas  predeceased  his  father  leaving  three  children,  John, 
Elizabeth  and  Martha.  The  estate  in  question  descended  in 
tail  to  John  Lear  the  grandson,  who  by  indenture  of  lease 
sold  it  to  the  petitioner.  Sometime  later  John  Lear  died, 
whereby  the  estate  tail  determined,  even  if  it  had  till  that 
time  subsisted. 3 

The  other  case  involving  entailed  estate  is  that  of  Burgess 
v  Hack.  On  December  27,  1737,  Ferdinand©  John  Paris, 
as  solicitor,  entered  an  appearance  in  England  for  Mr.  John 
Hack  of  Virginia  to  the  appeal  of  Frances  Burgess,  a 
widow. 3  On  February  21,  1737,  the  Ring  in  Council  re- 

1  Acts  Privy  Council,  vol.  iii,  no.  422. 

3  Acts  Privy  Council,  vol.  iii,  no.  568;  P.  C.  2,  no.  386;  ibid.,  no.  98,  pp. 

27-30. 

3  Burgess  v  Hack  or  Gulliver  v.  Hack.  Hardwicke  Papers.  British 
Museum  Additional  MSS.,  no.  36216,  folio  102;  Acts  Privy  Council, 
vol.  iii,  no.  391,  p.  530.  Gulliver  was  the  lessee  of  the  land  claimed  by- 
Mrs.  Burgess  and  in  the  Virginia  courts  the  case  is  known  as  Gulliver 
v.  Hack. 
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ferred  to  the  committee  the  petition  of  Frances  Burgess  for 
her  lessee  Lemuel  Gulliver  for  “  a  short  day  ”  for  hearing 
the  appeal  from  the  judgment  of  the  general  court  of  pleas 
in  Virginia,  in  favor  of  John  Hack  in  an  ejectment  brought 
against  Hack  in  the  name  of  Gulliver  for  the  recovery  of 
ten  messuages  and  2266  acres  of  land  with  their  appur¬ 
tenances  claimed  by  Mrs.  Burgess.  The  committee  reported 
back  in  November  of  the  same  year  saying  that  the  proceed¬ 
ings  in  the  Virginia  court  had  been  defective  because  it  did 
not  state  how  Frances  Burgess  became  the  heir-at-law  of  the 
original  owner  of  the  land,  one  David  Fox.  Because  this 
seemed  a  material  fact  and  necessary  to  be  determined  be¬ 
fore  a  report  could  be  made  it  was  thought  that  the  record 
should  be  sent  back  to  the  Virginia  court,  which  was  to  de¬ 
termine  how  and  when  Frances  Burgess,  lessor  of  the  land 
to  Lemuel  Gulliver,  became  the  heir-at-law  of  the  original 
testator  David  Fox.  And  in  case  the  parties  could  not  agree 
upon  the  facts  a  jury  was  to  decide  the  matter  and  their 
decision  established  and  made  part  of  the  case.  The  Vir¬ 
ginia  court  was  ordered  to  give  the  proper  and  necessary 
directions  for  carrying  this  order  into  execution  and  the 
record  to  be  returned  as  soon  as  possible.  The  committee 
heard  counsel  for  both  sides  during  the  month  of  Novem¬ 
ber,  1737. 

The  case  involved  the  question  of  the  entailed  estate  left 
by  David  Fox  at  his  death  under  a  will  dated  November 
4,  1660,  and  the  final  disposition  of  the  estate  by  his  des¬ 
cendants.1  David  Fox  died  in  November,  1669,  and  his 
estate  was  divided  by  a  will  dated  November  4,  1660.  He 
left  the  one  plantation,  upon  which  he  lived,  to  his  wife 
Anne  during  her  life  time  and  then  to  his  son  David. 
Another  plantation  and  the  land  in  question  in  the  suit 

‘Hardwicke  Papers,  British  Museum  Additional  MSS.,  no.  56216, 
folio  105. 
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he  left  to  his  son  William  and  his  daughter  Elizabeth  by 
another  marriage  to  be  equally  divided  by  them  when  they 
became  twenty-one  years  of  age  or  on  the  day  of  the  mar¬ 
riage  of  his  daughter  if  this  should  happen  first.  In  case 
of  the  death  of  one  of  them  the  land  was  to  be  the  property 
of  the  survivor.1  After  the  death  of  the  father  William 
and  Elizabeth  possessed  themselves  of  the  premises  by 
virtue  of  their  father’s  will.  William  died  before  he  was 
twenty-one  and  the  premises  passed  to  Elizabeth.  She 
married  Peter  Hack  and  had  one  son  Nicholas  Hack,  her 
only  heir.  Nicholas  Hack  occupied  the  estate  and  enjoyed 
the  use  of  it  until  his  death.  He  left  the  property  by  will 
to  his  two  brothers,  John  and  Spencer  Hack,  by  another 
marriage.  John  Hack  therefore  possessed  himself  of  the 
estate  at  the  death  of  Nicholas,  the  brother  Spencer  having 
previously  died  without  issue.  But  Frances  Burgess  was 
advised  that  the  will  of  David  Fox  created  an  estate  tail  in 
moieties  to  William  and  Elizabeth  Fox  with  cross  remain¬ 
ders  in  tail.  Since  both  William  and  Elizabeth  were  dead 
without  issue,  Frances  Burgess  now  declared  that  she  was 
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the  heir-at-law  to  the  testator  David  Fox  and  as  such  and 
under  the  original  will  entitled  to  the  2266  acres  of  land. 
She  'brought  the  action  of  ejectment  in  the  general  court  of 
pleas  in  Virginia  in  the  name  of  Lemuel  Gulliver,  her 
lessee,  against  John  Hack  in  order  to  recover  the  estate 
with  its  appurtenances. 

The  respondent  answered  the  action  in  the  Virginia  courts, 
and  when  the  case  was  tried  the  parties  waived  the  trial 
of  the  issue  by  a  jury  and  agreed  upon  a  case  in  lieu  of  a 
special  verdict.  They  agreed  upon  the  facts  as  stated  and 
added  that  David  Fox  had  at  the  time  of  his  death  two 
other  daughters,  Hannah  and  Rebecca,  by  his  first  mar¬ 
riage.  Hannah’s  daughter  Mary  had  married  Peter  Hacks 
after  the  death  of  Elizabeth  and  had  issue  in  the  persons  of 
John  Hack,  the  defendant,  and  Spencer,  deceased.  On  April 
15,  I73^»  the  Virginia  court  decided  that  the  law  was  with 
the  defendant  and  against  the  claims  of  Lemuel  Gulliver. 
The  defendant  was  given  costs  against  Frances  Burgess  as 
lessor  of  Gulliver. 

When  the  case  reached  the  Privy  Council  the  facts  as 
presented  were  considered  erroneous  and,  as  has  been  said, 
the  case  was  sent  back  to  the  Virginia  court  to  show  how1 
Frances  Burgess  became  heir-at-law  to  David  Fox.  The 
general  court  of  Virginia,  pursuant  to  this  direction  of  the 
lords  of  the  committee,  ordered  that  all  parties  should  ap¬ 
pear  on  October  15,  1738,  in  order  that  the  record  might 
be  amended  as  the  committee  wished.  The  parties  appeared, 
but  disagreed  upon  the  state  of  facts  in  the  case,  and  the 
court  ordered  that  this  should  be  settled  by  a  jury  on  the 
first  day  of  the  next  court.  Accordingly,  a  jury  was  sworn 
to  settle  the  facts  and  upon  their  oaths  found  the  following : 
that  Frances  Burgess  was  the  sister  and  heir-at-law  of  her 
brother  David  Fox,  the  great  grandson  of  the  original 
testator;  at  the  death  of  her  brother,  which  occurred  June 
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1,  1719,  Frances  became  the  heir-at-law  of  her  brother  and 
at  the  same  time  of  the  original  testator,  her  great  grand¬ 
father.  With  these  facts  the  appeal  now  came  to  the  Privy 
Council  for  final  determination  on  its  merits. 

The  appellants  asked  that  the  judgment  of  the  general 
court  of  Virginia  should  be  reversed  with  costs  on  the 
ground  that  William  and  Elizabeth,  under  the  will  of 
David  Fox,  took  only  an  estate  tail  in  moieties  with  cross 
remainder  in  tail  to  each  other  with  the  reversion  in  fee  to 
the  heir  of  the  testator.  After  the  death  of  William  with¬ 
out  issue,  Elizabeth  had  an  estate  in  tail  general  in  the 
whole.  There  having  happened  a  failure  of  issue  of.  both 
William  and  Elizabeth  by  the  death  of  Nicholas  Hack  with¬ 
out  children,  the  reversion  in  fee  descended  then  upon  the 
appellant,  Frances,  as  heir-at-law  of  the  original  testator 
and  Nicholas  Hack  had  no  right  to  divide  the  premises  of 
the  original  plantation.  Both  parties  pressed  the  case  vig¬ 
orously  and  employed  solicitors  of  ability  to  represent  them  ; 
but  the  intricacies  of  the  case  made  it  drag  along  until 
finally  it  disappeared  without  the  judgment  of  the  Virginia 
court  being  reversed  and  probably  with  a  family  adjust¬ 
ment  in  the  colony. 

The  dismissal  of  the  appeals  growing  out  of  the  series  of 
cases  arising  from  the  will  and  the  disposal  of  the  property 
of  Jonathan  Waldo  of  Massachusetts  throws  some  light  on 
colonial  procedure  and  its  review  in  England.1  Samuel 
Waldo  of  Boston  appealed  from  a  judgment  of  the  superior 
court  at  Boston  of  August  8,  1732,  given  in  an  action  in 
which  Waldo  had  attempted  to  recover  from  Thomas  Fair- 
weather  possession  of  all  the  deeds  and  writings  of  his 
father,  Jonathan  Waldo,  deceased.  Also  he  appealed  from 
a  decree  of  the  governor  and  council  of  Massachusetts  Bay 
of  January  13,  1732,  affirming  a  judgment  of  the  probate 

1  Acts  Privy  Council,  vol.  iii,  nos.  272,  295,  321,  325. 
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court  of  that  colony  by  which  Fairweather  was  not  com¬ 
pelled  to  deliver  up  the  books  of  accounts,  notes,  bonds  and 
mortgages  belonging  to  the  estate  of  Jonathan  Waldo.  On 
February  28,  1733,  the  committee  recommended  that  the  ap¬ 
peals  be  admitted  on  the  usual  security,  and  in  March  of 
that  year  William  Parkin  and  Joshua  Channing  entered  into 
security  of  one  hundred  pounds  in  each  of  the  two  suits  for 
Waldo’s  prosecution  of  his  appeals.  In  May  a  petition  of 
Samuel  Waldo  asking  for  “  a  short  day”  for  hearing  these 
two  appeals  was  referred  to  the  committee.  The  committee 
appointed  the  first  meeting  in  January  to  hear  both  appeals. 
In  March,  1734,  the  committee  ordered  that,  as  Thomas 
Fairweather  had  died  since  the  case  was  started,  the  appeals 
of  Samuel  Waldo  be  revived  against  the  executors  of  his 
father’s  estate,  namely,  Hannah  and  John  Fairweather.  In 
November,  1734,  it  was  decided  that  the  two  revived  appeals 
would  be  heard  on  December  10,  1734.  At  that  time  the 
committee  recommended  that  the  judgments  of  the  Massa¬ 
chusetts  court  be  affirmed  and  the  appeal  denied.1 

The  first  petition  set  forth  that  Waldo,  being  absent  at 
the  time  of  his  father’s  death,  the  executors  proved  the  will 
of  Jonathan  Waldo  before  Joshua  Willard,  judge  of  the 
probate  of  wills,  and  that  Thomas  Fairweather  as  one  of 
the  executors  possessed  himself  of  all  the  testator’s  books 
of  account,  promissory  notes,  bonds  and  mortgages.  Soon 
after  the  arrival  in  New  England  of  Samuel  Waldo  he  ac¬ 
cepted  the  administration  of  the  estate  which  had  been  given 
him  in  his  absence  and  was  denied  the  books  of  aocount  by 
Fairweather.  He  then  applied  to  the  judge  of  the  probate 
court,  but  was  denied  his  suit,  and  from  this  he  appealed  to 
the  governor  and  council,  who  affirmed  the  denial  of  the 
probate  court. 

On  the  twelfth  of  December  the  committee  reviewed  the 
1Acts  Privy  Council,  vol.  iii,  p.  377. 
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second  petition  of  Samuel  Waldo.  This  petition  set  forth 
that  the  petitioner,  as  eldest  son  and  principal  heir-at-law  of 
Jonathan  Waldo,  was  absent  in  England  at  the  time  of  his 
father’s  death.  Thomas  Fairweather,  who  married  one  of 
his  sisters,  had  possessed  himself  of  the  deeds  and  writings 
relating  to  the  several  estates  and  refused  to  give  them  up 
The  petitioner  brought  an  action  before  the  justices  of  the 
inferior  court  of  Suffolk  county  against  Thomas  Fair- 
weather  for  the  recovery  of  the  papers.  To  this  action 
Fairweather  pleaded  not  guilty  and  the  petitioner  demurred. 
Fairweather  attempted  then  to  substitute  a  second  plea  but 
the  court  declared  that  the  first  plea  should  stand  and  or¬ 
dered  the  case  tried  by  a  jury.  The  jury  found  for  Fair- 
weather  costs  of  the  suit  and  later  judgment  was  given  that 
he  should  recover  these  costs.  An  appeal  was  taken  from 
this  judgment  to  the  superior  court  of  judicature  held  for 
the  county  of  Suffolk.  In  view  of  the  facts  in  the  case  the 
committee  recommended  that  this  appeal  be  upheld  and 
judgments  of  the  lower  courts  reversed;  if  the  appellant 
wished  he  might  bring  a  new  action.1 

In  January,  1734,  Cornelius  Waldo,  a  merchant  of  Boston, 
petitioned  for  leave  to  appeal  from  two  judgments,  the  one 
in  the  court  of  common  pleas  for  the  county  of  Worcester 
May  8,  1733,  and  the  other  in  the  superior  court  of  Massa¬ 
chusetts  September  19,  1733.  These  judgments  were  on 
an  action  of  ejectment  brought  against  his  tenants, — Daniel 
Gookin,  Robert  Barber  and  John  Alexander  in  the  names 
of  Samuel  Waldo,  Jonathan  Waldo  and  Thomas  Fair- 
weather  as  executors  of  the  estate  of  Ann,  executrix  of  the 
estate  of  Jonathan  Waldo,  to  obtain  possession  of  710 
acres  of  land  with  buildings  and  appurtenances  in  the 
County  of  Worcester.  In  January  1734,  the  appeals  were 
admitted  and  in  April  William  Parkin,  ironmonger,  and 

1  Acts  Privy  Council,  iii,  p.  378. 


g6  JUSTICE  IN  THE  AMERICAN  COLONIES  [414 

Joshua  Charming,  haberdasher,  both  of  London,  entered 
into  the  security  required.  The  hearing  was  held  in  March 
and  at  this  time  the  petitioner  set  forth  that  he  had  mort¬ 
gaged  to  Jonathan  Waldo  in  fee  the  farms  and  land  men¬ 
tioned  in  the  petition  in  the  town  of  Worcester  in  Massa¬ 
chusetts  under  a  proviso  that  the  mortgage  was  to  be  void 
on  the  payment  of  1060  pounds  to  Jonathan  Waldo.  At 
the  death  of  Jonathan  Waldo  his  lands  passed  to  his  eldest 
son  Samuel;  he  together  with  his  brother  Jonathan  and  his 
sister  Anne  and  Thomas  Fairweather  were  the  executors. 
These  persons  brought  an  action  of  ejection  against  the 
tenants  of  the  petitioner  in  the  inferior  court  of  common 
pleas  in  the  county  of  Worcester  to  recover  possession  of 
the  mortgaged  premises.1  The  case  was  heard  May  8,  1733, 
in  this  inferior  court  which  gave  judgment  that  the  plain¬ 
tiffs  should  recover  against  Cornelius  Waldo  the  sum  of 
1 186  pounds  to  be  paid  within  two  months  with  costs  or  on 
failure  of  payment  to  recover  against  the  petitioner  the 
possession  of  the  premises  sued  for  with  eight  pounds,  ten 
shillings,  six  pence  costs.  This  judgment  was  confirmed  in 
the  superior  court  of  Massachusetts.  The  committee  re¬ 
commended  and  it  was  so  ordered  that  this  judgment  of  the 
Massachusetts  court  be  altered  in  such  a  way  that  the 
Waldo  heirs  should  recover  possession  of  the  premises  sued 
for  and  costs  of  suits  in  the  courts  of  the  province  unless 
Cornelius  Waldo  should  pay  to  the  executors  the  sum  of 
1206  pounds  in  good  bills  of  credit  on  the  province  afore¬ 
said  or  in  silver  money  together  with  the  subsequent  in¬ 
terest  to  be  computed  upon  the  principal  at  six  per  cent. 
The  altered  judgment  was  to  be  entered  in  the  superior 
court  of  Massachusetts  and  was  to  stand  as  the  judgment 
in  this  cause.2 

1  Acts  Privy  Council,  vol.  iii,  p.  405. 

2  Acts  Privy  Council,  vol.  iii,  pp.  406-407. 
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The  heirs  of  Jonathan  Waldo  also  brought  an  action  of 
ejectment  against  John  Waldo  of  Boston,  a  distiller,  to 
obtain  the  possession  of  a  piece  of  land  and  still  house  in 
Boston  with  two  stills  and  all  the  appurtenances  belonging? 
to  them.  This  was  brought  to  England  on  appeal  in  Nov¬ 
ember,  1734.  In  March,  1735,  the  committee  recommended 
that  no  appeal  be  granted.  The  case  as  reviewed  before 
the  committee  brought  out  some  interesting  facts.  The 
petitioner,  John  Waldo,  had  mortgaged  in  fee  simple  the 
premises  involved  in  the  suit  to  Jonathan  Waldo.  This 
mortgage  was  to  be  void  on  payment  of  250  pounds  to 
Jonathan  Waldo,  his  heirs  or  executor  on  or  before  March 
6,  1729.  At  the  death  of  Jonathan  Waldo  the  property 
went  to  his  eldest  son  Samuel  Waldo  with  the  executors  as 
noted  before.  An  action  of  ejectment  was  brought  June 
9,  1733,  against  the  petitioner  in  the  inferior  court  of  com¬ 
mon  pleas  in  Boston  in  the  name  of  the  executors.  Samuel 
Waldo,  as  one  of  the  plaintiffs,  disavowed  this  action  and 
the  other  parties  plaintiff  declared  that  they  would  main¬ 
tain  it  without  him.  At  the  session  of  the  court  held 
July  3,  1733,  the  petitioner  was  required  to  plead  to  issue. 
When  he  refused,  judgment  was  given  against  him  for  the 
sum  of  315  pounds,  12  shillings,  6  pence,  to  be  paid  in  two 
months,  with  5  pounds,  4  shillings,  6  pence  costs,  or  in 
default  of  this  the  mortgaged  property  was  to  pass  to  the 
executors  of  the  estate.  The  case  was  heard  on  appeal  in 
the  superior  court  of  Massachusetts.  Here  judgment  was 
given  that  the  petitioner  should  give  up  the  premises  sued 
for  together  with  16  pounds,  8  shillings  costs  or  the  peti¬ 
tioner  should  pay  outright  320  pounds.  From  this  last 
judgment  the  petitioner  moved  for  an  appeal  to  the  King 
in  Council.1 

The  final  appearance  of  the  Waldo  estate  before  the  home 
1  Acts  Privy  Council,  vol.  iii,  pp.  431-432. 
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government  came  in  three  petitions  of  Samuel  Waldo  that 
his  three  appeals  from  judgments  given  upon  actions 
'brought  (a)  by  Thomas  and  Hannah  Fairweather,  (b)  by 
his  brother  Jonathan  Waldo  and  (c)  by  Edward  and  Ann 
Tyng  against  the  appellant  to  render  an  account  of  all  the 
money  in  his  hands  belonging  to  his  father  Jonathan  Waldo, 
deceased,  be  heard  by  the  Council.  These  petitions  were 
referred  to  the  committee  December  19,  1734.1  These  ap¬ 
peals  had  to  do  with  the  final  settlement  of  the  estate  and 
the  division  of  the  property  into  equal  shares.  When  the 
first  of  these  cases  came  on  appeal  to  the  superior  court  of: 
Massachusetts  in  August  1733,  that  tribunal  confirmed  the 
judgment  of  the  lower  court  and  said  that  Thomas  and 
Hannah  Fairweather  should  recover  against  the  petitioner 
the  sum  of  3046  pounds,  1  shilling  and  2%  pence  with  costs 
at  9  pounds,  5  shillings.  The  committee  recommended  that 
this  appeal  be  dismissed  March  20,  1735,  and  that  the  judg¬ 
ments  of  both  the  lower  and  the  superior  courts  be  affirmed. 
There  were  no  exceptions  taken  in  the  courts  below  for 
want  of  parties  and  there  were  two  other  actions  heard  at 
the  same  time  in  the  superior  court  which  were  of  a  like 
nature  and  brought  by  the  executors  of  the  estate.  On 
April  3,  1735,  the  King  in  Council  by  an  order  dismissed 
the  three  appeals.2 

Land  cases  were  of  various  kinds.3  Generally  they 
concerned  the  conflicting  claims  resulting  from  the  settle¬ 
ment  of  the  colonies  and  the  overlapping  boundaries  of 
the  very  early  grants.  They  involved  also  the  right  of  a 
proprietor  to  dispose  of  an  estate  by  grant  or  the  right  of  a 
legislative  assembly  to  vote  such  a  grant.  The  general  con- 


1Acts  Privy  Council,  vol.  iii,  no.  325. 

2  Ibid.,  pp.  4SI-4S2. 

3 Acts  Privy  Council,  vol.  ii,  p.  446,  no.  909;  vol.  ii,  no.  no;  vol.  ii, 
no.  800;  vol.  iii,  no.  421 ;  vol.  iii,  no.  476. 
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fusion  in  matters  of  land  transfers  resulting  from  the 
growth  and  development  of  a  primitive  community  was  re¬ 
flected  in  these  appeals  to  the  King  in  Council. 

There  was,  for  instance,  the  appeal  of  Thomas  Allen, 
1706,  from  the  superior  conrt  at  Boston  confirming  the  ver¬ 
dict  of  an  inferior  Massachusetts  court  at  Waldo  in  favor 
of  Humphrey  Spencer  and  involving  an  old  original  grant 
from  Sir  Ferdinand©  Gorges.1  Benjamin  Tasker,  upon  an 
action  of  trespass  and  ejectment  by  John  Simpson  for  the 
recovery  of  1000  acres  of  plantable  land  lying  in  Queen’s 
County,  Maryland,  brought  in  1739  the  question  of  a  land 
grant  from  the  lord  proprietor  of  Maryland  before  the 
Privy  Council.  It  was  shown  that  the  land  in  question  had 
been  granted  by  the  proprietor  in  1640  to  Giles  Brent  and 
his  heirs.  Simpson  had  come  into  possession  of  the  land 
through  a  descendant  of  Giles  Brent,  one  William  Brent. 
The  appeal  was  dismissed  and  the  judgment  of  the  colonial 
court  allowed  to  stand.2  Objecting  to  the  decision  of  the 
general  assembly  in  Connecticut,  Robert  Wheeler  appealed, 
in  1737,  for  the  recovery  of  possession  of  twenty-five  acres 
of  land  left  in  the  hands  of  Thomas  Levenworth.3  An  ap¬ 
peal  on  an  action  of  ejectment  from  Massachusetts  con¬ 
cerning  mortgaged  lands  was  dismissed  with  thirty  pounds 
costs.4  Another  relating  to  the  possession  of  750  acres 
of  land  in  Maryland  was  dismissed  for  non-prosecution 
with  10  pounds  costs.5 

The  frequency  with  which  these  cases  were  dismissed  or 
lost  sight  of  in  the  regular  business  of  the  Council  leads 
one  to  think  that  advantage  was  taken  by  the  colonists  of 

1  Acts  Privy  Council,  vol.  ii,  no.  1006. 

2  Acts  Privy  Council,  vol.  iii,  no.  476. 

!  Ibid.,  no.  421. 

4  Ibid.,  no.  409. 

6  Ibid.,  no.  216. 
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the  distance  to  England  and  the  general  ignorance  there 
of  colonial  conditions  to  attempt  to  get  a  decision  from  the 
home  government  upon  a  problem  that  was  intricate 
enough  before  the  colonial  courts.  The  promptness  with 
which  these  appeals  were  dismissed  or  the  judgments  of 
the  colonial  courts  were  upheld  shows  that  the  lords  of  the 
Privy  Council  recognized  this  fact.  When  a  case  was  con¬ 
sidered  worthy  of  consideration  much  time  and  labor  was 
spent  upon  it.  Of  the  land  cases  of  the  period  two,  one 
concerning  the  appeal  of  Samuel  Allen  from  New  Hamp¬ 
shire  and  the  other  concerning  the  appeal  of  the  Mohegan 
Indians  from  Connecticut,  are  of  unusual  interest. 

The  King  in  Council  referred  the  petition  of  Samuel 
Allen,  proprietor  of  New  Hampshire,  that  his  appeal  be 
admitted  from  a  verdict  given  by  the  superior  court  of  judi¬ 
cature  in  New  Hampshire,  to  the  Board  of  Trade  March 
20,  1701.1  This  petition  set  forth  that  James  I  had  granted 
to  the  Council  of  New  England  the  land  between  the  fortieth 
and  forty-eighth  degrees  of  latitude;  the  Council  of  New 
England  assigned  the  land  to  John  Mason  in  New  Hamp¬ 
shire  who  legally  conveyed  it  to  Samuel  Allen;  in  1683 
King  Charles  II  made  Edward  Cranfield  governor  with  in¬ 
structions  that  none  of  the  inhabitants  were  to  be  dispos¬ 
sessed  of  land  but  a  quit-rent  of  six  pence  per  pound  for  all 
produce  of  the  land  was  to  be  accepted;  some  of  the  inhabi¬ 
tants  became  obstinate  and  would  not  pay  the  quit-rent  and 
the  proprietor  served  actions  of  ejectment  against  them 
and  recovered  this  rent;  William  Vaughn  appealed  to  the 
home  government  concerning  this,  and  after  debate  it  was 
decided  that  the  proprietor  had  the  right  in  the  matter 
and  this  was  confirmed  by  the  order  in  council  November 
1,  1686.  The  petitioner  then  brought  action  because  some  of 
the  inhabitants  refused  to  pay  their  quit-rent,  and  this  action 

1  Acts  Privy  Council,  vol.  ii,  p.  365,  no.  818. 
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coming  up  in  the  superior  court  of  New  Hampshire  against 
Richard  Waldron,  the  court  decided  in  favor  of  Waldron 
and  against  the  proprietor,1  The  petition  further  stated 
that  the  case  involved  the  determination  of  the  proprietor’s 
right  to  the  whole  province  and  that  justice  was  not  to  be 
expected  in  any  trial  at  law  held  in  the  province  because 
every  inhabitant  of  the  colony  was  a  tenant  or  a  party  con¬ 
cerned. 

The  case  was  admitted  to  appeal  at  Kensington,  April  24, 
1701,  and  the  officials  of  the  colony  were  notified.2  In  No¬ 
vember,  1701,  Allen  petitioned  again,  saying  that  there  had 
been  a  delay  in  the  instructions  of  April  24,  that  the  peti¬ 
tioner  could  not  summon  the  parties  for  the  December 
meeting  of  the  Council  and  that  he  asked  for  a  delay.  This 
the  committee  granted  in  December,  naming  the  first  council 
day  of  August,  1702,  as  the  day  for  hearing  the  appeal  and 
required  five  hundred  pounds  as  security  for  the  prosecu¬ 
tion  of  the  case  at  that  time  and  the  abiding  by  the  decision 
of  the  Council.  This  security  was  furnished  within  the 
next  two  weeks  iby  John  Usher  and  Whitefield  Hayter. 

In  July,  1702,  Waldron  petitioned  to  have  the  case  de¬ 
layed  and  this  was  referred  to  the  Committee  for  appeals, 
while  within  the  following  fortnight  Allen  petitioned  setting 
forth  the  consent  of  the  solicitors  of  both  parties  that  the 
case  be  heard  on  the  first  council  day  in  October.  The 
case,  however,  did  not  come  before  the  King  in  Council 
until  December,  1702,  at  which  time  it  was  ordered  in  ac¬ 
cordance  with  the  report  from  the  committee  that  the  judg¬ 
ment  of  the  colonial  court  be  affirmed;  but  as  this  judgment 
was  not  final  in  its  nature  the  appellant  was  to  be  left  at 

1  CO 5/862,  no.  44.  Samuel  Allen’s  petition  to  the  King  in  Council, 
ordered  by  His  Majesty  in  Council,  referred  to  Lords  Commissioners 
of  Trade  and  Plantations,  March  20,  1700. 

2  Ibid. 
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liberty  to  bring  a  new  action  in  ejectment  in  the  courts  in 
New  Hampshire  in  order  to  try  his  title  as  proprietor  to 
the  lands  in  question.  If  in  this  new  trial  any  doubts  were 
to  arise  concerning  the  evidence  given,  such  doubts  were  to 
be  specially  stated  and  taken  in  writing  in  order  that  in  case 
either  party  should  think  fit  to  appeal  to  the  Queen  in  Coun¬ 
cil  from  the  judgment  of  the  colonial  court,  she  might  be 
more  fully  informed  in  order  to  come  to  a  final  determina¬ 
tion  of  the  case.1 

Here  the  matter  rested  for  three  years  when  Thomas 
Allen  revived  it  by  petitioning  that  the  appeal  of  his  father, 
Samuel  Allen,  against  the  verdict  of  the  superior  court  be 
revived  in  his  name,  since  it  had  been  abated  by  the  death 
of  his  father.  This  petition  was  granted  and  the  court 
which  should  hear  the  case  was  ordered  to  state  definitely 
any  doubts  concerning  the  evidence  taken,  in  order  that  the 
Council  might  be  fully  informed  should  an  appeal  be  taken 
to  England.  The  case  was  heard  in  the  New  Hampshire 
courts  in  1707  and  brought  on  appeal  to  the  King  in  Council 
the  next  year,  and  in  the  last  month  of  1708  the  committee 
recommended  the  dismissal  of  the  appeal,  which  was  or¬ 
dered  accordingly.2 

A  small  group  of  appeals  will  indicate  the  attitude  of 
the  home  government  toward  the  Indians.  The  possession 
of  tracts  of  land  within  the  colonies  by  this  race  and  the 
continued  encroachment  of  the  white  settlers  upon  the  rights 
of  the  Indians  acted  as  an  irritant  to  both  parties.  In  its 
judicial  hearings  the  English  government  attempted  an 
impartial  attitude  but  the  disputes  had  become  so  involved 
before  they  reached  the  King  in  Council  that  a  solution  of 
the  problems  involved  was  no  easy  matter.  Consequently, 
we  find  long  periods  of  delay,  with  the  suspicion  developing 

'Acts  Privy  Council,  vol.  ii,  pp.  366-367. 

58  Acts  Privy  Council,  vol.  ii,  p.  367. 
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that  the  English  settlers  from  their  position  had  the  benefit 
of  the  doubt. 

The  most  famous  ease  of  this  kind  is  that  of  the  Mohe- 
gan  Indians  against  the  governor  and  company  of  Connec¬ 
ticut  and  other  possessors  of  land  in  the  north  parish  of 
New  London  and  in  the  townships  of  Colchester,  Lynne  and 
Hebron.1  This  was  given  a  judicial  hearing  before  the 
King  in  Council  which  was  the  outcome  of  a  long  number  of 
petitions  and  memorials  to  the  home  government.2  These 
petitions  originated  in  the  period  under  discussion.  In  1703 
a  complaint  had  been  made  by  the  chief  sachem  of  the  Mo- 
hegan  Indians,  and  Queen  Anne  had  appointed  the  governor 
of  Massachusetts  Bay  together  with  others  to  be  a  com¬ 
mission  to  examine  into  the  matter  and  make  such  deter¬ 
mination  as  should  seem  agreeable  to  them.  An  appeal  to 
Her  Majesty  in  Council  was  to  be  allowed  from  this  deter¬ 
mination  if  it  was  so  wished.  The  determination  was  made 
by  the  commissioners  in  favor  of  the  Indians  and  the  colony 
of  Connecticut  was  condemned  in  costs. 

Sir  Henry  Ashurst,  the  agent  for  Connecticut,  brought 
an  appeal  from  the  judgment  of  the  commissioners.  The 
part  of  the  judgment  which  condemned  the  colony  in  costs 
was  reversed,  but  the  facts  of  the  case  were  to  be  heard  by 
a  commission  of  review  under  the  direction  of  the  governor 
and  council  of  New  York.  As  this  was  never  carried  into 
effect,  the  Board  of  Trade  recommended,  and  it  was  accord¬ 
ingly  ordered,  that  a  new  commission  consisting  of  the  gov¬ 
ernor  and  council  of  New  York  and  the  governor  and  as¬ 
sistants  of  Rhode  Island  be  named,  the  quorum  to  be  not 
less  than  five,  to  review  the  case,  the  expenses  to  be  borne 
by  the  crown  because  of  the  poverty  of  the  Indians.3 

1  Acts  Privy  Council,  vol.  iv,  no.  607. 

8  Acts  Privy  Council,  vol.  iii,  no.  392,  pp.  531-539;  vol.  iv,  no.  427; 
ibid.,  no.  607. 

3  Acts  Privy  Council,  vol.  iii,  pp.  532-533- 
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In  1739  John  and  Samuel  Mason  of  New  London,  Con¬ 
necticut,  petitioned  on  behalf  of  the  Mohegan  Indians,  com¬ 
plaining  of  the  proceedings  of  the  commission.  The  case 
dragged  on  with  hearings  before  the  Council  and  the  Board 
of  Trade  for  a  year  when  the  committee  reported.  From 
the  Board  of  Trade  report  upon  the  matter  it  appeared  that 
the  commission  had  consisted  of  two  commissioners  from 
New  York  and  seven  from  Rhode  Island  who  had  met  at 
Norwich  in  1738.  This  being  a  commission  of  review,  it 
seemed  that  the  former  judgments  and  proceedings  should 
have  been  taken  into  consideration,  but  accusation  was 
made  that  there  was  no  evidence  that  this  had  been  done. 
More  than  this  the  Indians  had  not  been  heard  in  their 
own  behalf ;  likewise  Samuel  Mason,  who  was  the  trustee 
and  guardian  of  the  tribe  of  Indians,  and  without  whose 
consent  the  tribe  could  not  alienate  their  lands,  since  the 
legal  property  thereof  was  rested  in  the  Mason  family  as 
trustee,  had  not  been  heard.  The  members  of  the  commis¬ 
sion  from  New  York  had  been  dissatisfied  and  had  pro¬ 
tested.  But  the  Rhode  Island  commissioners  had  proceeded 
without  them  and  basing  their  decision  upon  two  deeds, 
signed  by  Ben  Uncas,  declared  to  be  a  chief  of  the  tribe, 
gave  the  lands  in  question  to  the  colony  of  Connecticut. 
Because  of  these  deeds  the  commission  declared  against  the 
Indians  except  in  the  case  of  one  small  tract  of  land.1 

The  committee  declared  that  the  proceedings  of  the 
Rhode  Island  Commissioners  were  very  irregular  and  should 
be  set  aside,  that  another  commission  of  review  should  be 
named  under  the  great  seal,  and  that  a  draft  of  the  instruc¬ 
tions  with  a  list  of  suitable  names  should  be  laid  before  the 
committee  by  the  Board  of  Trade.2  Some  time  was  now 
taken,  the  agent  for  Connecticut  petitioning  that  the  new 

1  Acts  Privy  Council,  vol.  iii,  p.  535. 

2  Acts  Privy  Council,  vol.  iii,  p.  536. 
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commission  might  include  the  Rhode  Island  assistants  of 
the  former  commission  and  that  the  New  York  councillors 
might  be  omitted.  The  Masons  petitioned  against  this. 

A  new  commission  was,  however,  appointed  in  1741  com¬ 
prising  the  governor  and  councillors  of  New  York  and  New 
Jersey;  liberty  was  given  for  an  appeal  within  “a  limited 
time,”  and  the  expense  of  the  commission  was  to  be  defrayed 
by  the  crown.1  This  commission  reported  in  favor  of  the 
colony  and  against  the  tribe  of  Indians.  Eighty-six  of  the 
Mohegan  tribe  petitioned  against  this  judgment  in  1746, 
asking  that  so  much  of  the  decree  as  reversed  the  judgment 
of  the  first  commission  under  Joseph  Dudley  in  1705  be 
set  aside.  Again  there  was  a  lapse  of  time  in  which  Mason 
asked  for  reimbursement  because  of  money  advanced  from 
his  private  funds  and  the  agent  of  Connecticut  set  forth 
that  Mason  had  received  nearly  five  hundred  pounds  and 
should  not  be  helped  further  under  pretence  of  aiding  the 
Mohegans,  as  he  was  really  promoting  his  own  private  in¬ 
terests. 

Finally,  in  1756,  the  committee,  stating  that  as  no  ap¬ 
pearance  had  been  entered  for  the  respondents  except  for 
the  governor  and  company  of  the  colony  of  Connecticut  to 
the  appeal  of  the  eighty-six  Indians,  although  thirteen  years 
had  elapsed  since  the  decree  was  given  by  the  commissioners 
of  review,  the  usual  summons  might  be  affixed  on  the 
Royal  Exchange  and1  in  the  New  England  Coffee  House. % 
Nothing  more  was  heard  of  the  case  until  after  1760.  At 
that  time,  the  case  was  revived  by  the  home  government 
against  the  heirs  of,  and  others  claiming  from,  such  of  the 
respondents  as  were  dead.  This  was  to  be  done  without 
prejudice  to  any  objection  that  might  be  advanced  to  the 
appellant’s  right  to  revive  the  appeal.  December  2,  1769 

1  Acts  Privy  Council,  vol.  iii,  p.  537. 

2  Acts  Privy  Council,  vol.  iii,  p.  539. 
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an  appearance  for  the  possessors  of  the  lands  in  Connec¬ 
ticut  to  the  appeal  of  the  Moh.eg.an  Indians  was  entered  by 
Thomas  Fife  of  Basinghall  Street.  The  committee  heard 
counsel  in  the  case  several  times  during  the  next  two  years 
but  postponed  making  a  report.  In  June,  1772,  letters  were 
issued  to  the  master  of  the  rolls  and  Sir  Fletcher  Norton 
to  attend  the  committee  in  the  hope  that  a  final  determina¬ 
tion  might  be  reached.  The  final  decision,  however,  did  not 
occur  until  January  15,  1773,  at  which  time  the  appeal  was 
dismissed,  and  the  judgment  of  the  commissioners  of  review 
of  1743  was  upheld.1 

The  attitude  of  the  home  government  toward  the  In¬ 
dians  is  illustrated  by  another  case  in  the  year  1760,  which 
came  to  the  consideration  of  the  Privy  'Council  through  the 
petition  of  Reuben  Cognetew,  a  Mohegan  Indian,  complain¬ 
ing  that  the  English  inhabitants  of  Massachusetts  Bay  had 
unjustly  encroached  upon  the  lands  of  the  Indians  and 
hindered  and  obstructed  them  in  their  fishing  rights.  This 
petition  was  referred  to  the  Board  of  Trade  and  upon  its 
report  and  petition  was  sent  to  the  governor  of  Massa¬ 
chusetts  Bay  who  was  required  to  place  it  before  the  gen¬ 
eral  court  of  the  province  and  make  an  enquiry  into  the 
conduct  of  the  persons  appointed  guardians  of  this  par¬ 
ticular  tribe.  A  full  report  was  to  be  returned  to  the  home 
government  in  order  that  justice  might  be  done  the  In¬ 
dians  and  that  they  might  be  secured  the  quiet  possession 
and  peaceable  enjoyment  of  their  just  rights  in  the  future. 
The  report  of  the  committee  of  the  general  court  together 
with  a  letter  of  Governor  Bernard  reached  the  Privy 
Council  the  next  year  and  these  were  referred  to  the  Board 
of  Trade,  which  made  a  representation  in  the  matter  on 
Sept  ember  10,  1761. 2 

'Acts  Privy  Council,  vol.  iv,  no.  607,  pp.  723-724;  Acts  Privy  Council, 
vol.  v,  no.  133, 

2  Acts  Privy  Council,  vol.  iv,  pp.  460-461. 
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A  series  of  cases  shows  the  attitude  of  the  English  judi¬ 
cial  system  toward  ecclesiastical  matters  in  the  colonies. 
Of  these  the  two  most  interesting  come  from  Rhode  Island 
and  turn  upon  the  meaning  and  definition  of  the  word 
“  orthodox  The  question  here  was  whether  a  Church  of 
England  divine  or  a  dissenting  minister  was  to  be  under¬ 
stood  as  being  an  orthodox  leader.1  Another  from  New 
York  in  which  the  Society  for  the  Propagation  of  the 
Gospel  became  interested  led  to  an  order  in  council  dated 
January  8,  1713,  for  the  admitting  of  all  appeals  to  the 
governor  and  council  and  thence  to  the  queen  in  all  cases 
where  the  clergy  were  immediately  concerned.2  This  order 
was  the  result  of  the  Board  of  Trade  representation  in  the 
case  of  Thomas  Poyer  of  New  York.  Thomas  Poyer  had 
been  inducted  into  office  as  rector  of  the  parish  of  Jamaica 
in  Long  Island  by  Governor  Hunter  of  New  York.  But  he 
was  kept  out  of  the  parsonage  by  persons  “  disaffected  to 
the  church.”  Poyer  had  been  unwilling  to  seek  relief  at 
law,  because  he  was  apprehensive  that  if  the  case  were  tried 
by  dissenters  he  would  not  have  justice  done  him  and  an 
appeal  would  not  lie  to  the  Queen  in  Council  because  the 
value  involved  in  the  parsonage  was  small.  The  Society 
for  the  Propagation  of  the  Gospel  took  up  the  matter  and 
offered  a  representation  to  the  Queen  in  Council  concerning 
the  case  July  28,  1712.  This  was  referred  to  the  Board  of 
Trade  which  reported  back,  with  the  result  that  the  Council 
issued  the  order  of  January  8. 3 

The  first  of  the  Rhode  Island  appeals  relating  to  eccle¬ 
siastical  matters  was  made  by  Joseph  Torrey  of  South 
Kingston,  Kings  County,  in  December,  1733.  The  appeal 

1  Torrey  v.  Mumford.  Acts  Privy  Council,  vol.  iii,  no.  293;  P.  C.  2, 
no.  93,  pp.  281,  489,  503- 

2  Acts  Privy  Council,  vol.  ii,  p.  665. 

3  Ibid. 
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was  from  the  decision  of  the  inferior  court  of  common  pleas 
in  June,  1732,  in  favor  of  George  Mumford  upon  an  action 
of  trespass  and  ejectment  brought  against  him  by  Torrey 
to  recover  possession  of  280  acres  of  land,  part  of  a  tract 
of  three  hundred  acres  assigned  for  the  use  of  an  orthodox’ 
minister  for  the  community.1  The  petition  set  forth  that 
John  Hall  and  several  others  of  the  denomination  of 
Christians  called  Presbyterians,  being  seized  in  fee  of  a 
large  tract  of  land'  in  the  colony  known  as  Petaquamscut 
purchase,  at  a  meeting  on  the  fourth  of  June,  1668,  agreed 
that  a  tract  of  three  hundred  acres  of  the  best  land  in  a  con¬ 
venient  place  in  the  purchase  should  be  laid  out  and  forever 
set  apart  as  an  encouragement  for  the  development  of  re¬ 
ligious  thought.  The  income  and  improvement  of  this 
tract  should  therefore  be  preserved  for  a  person  in  the  settle¬ 
ment  who  should  be  orthodox  and  who  might  preach  God’s 
word  to  all  the  inhabitants.  The  three  hundred  acres  were 
accordingly  laid  out  and  alloted  to  and  for  the  use  of  the 
ministry  and  this  was  entered  upon  record  in  December, 
1679,  in  these  words:  “For  the  ministry  three  hundred 
acres 

At  a  meeting  of  the  proprietors  of  this  purchase  held  in 
1692  for  the  further  settling  and  confirming  other  lands  it 
was  agreed  and  ordered  that  the  surveyor,  a  Mr.  John  Smith, 
should  enter  the  word  “  ministry  ”  upon  the  original  plot 
of  the  purchase  in  the  acres  reserved  for  that  purpose.  The 
three  hundred  acres  thus  set  aside  for  the  use  of  the  Presby¬ 
terian  ministry  were  occupied  in  1702  by  the  Reverend 
Samuel  Miles,  a  Presbyterian,  who  was  chosen  by  the  people 
of  Kingston,  or  King’s  Town,  to  preach  the  gospel  among 
them  and  who  upon  entering  into  the  office  was  put  into 
possession  of  280  acres,  part  of  the  three  hundred  acres  of 


1P.  C.  2,  no.  93,  pp.  281,  489-504. 


APPEALS  TO  THE  KING  IN  COUNCIL 


109 


427] 

the  said  ministerial  lands,  and  held  and  enjoyed  the  same, 
receiving  the  rents  and  profits  of  these  for  several  years. 

The  Reverend  Mr.  Miles  removed  from  Kingston  in  1714 
and  entered  into  an  agreement  to  lease  the  land  to  one 
James  Bundy  who  executed  a  bond  to  redeliver  possession 
to  Samuel  Miles  or  any  other  person  entrusted  with  his 
interest  in  it.  Joseph  Torrey,  who  was  the  appellant,  and 
who  was  an  orthodox  minister  according  to  law  and  “  to 
the  method  of  usage  ”  of  the  Presbyterians  was  on  the 
17th  day  of  May,  1732,  duly  settled  and  ordained  to  preach 
God’s  word  to  the  inhabitants  of  Kingston.  He  became 
entitled  to  enter  into  and  take  possession  of  the  land  and 
enjoy  it  so  that  he  might  have  the  income  and  profits  from 
it  during  the  continuance  and  performance  of  the  minis¬ 
terial  office  just  as  his  predecessor  Miles  had  done  before 
him.  But  George  Mumford  had  gained  possession  of  the 
land  and  refused  to  give  it  up  and  the  appellant  brought 
an  action  of  trespass  and  ejectment  in  the  inferior  court  of 
common  pleas.  On  the  last  Tuesday  in  June,  1732,  a  ver¬ 
dict  was  found  in  favor  of  Mumford  from  which  an  ap¬ 
peal  was  taken  to  the  superior  court,  and  in  turn  to  the  King 
in  Council. 

The  superior  court  had  stated  that  the  question  was  one 
of  orthodoxy  and  that  if  the  petitioner  was  an  orthodox 
minister  according  to  law,  the  land  sued  for  would  go  to 
him.  The  court  decided  that  the  petitioner  was  not  an 
orthodox  minister  according  to  law  and  therefore  confirmed 
the  judgment  of  the  inferior  court  in  favor  of  Mumford 
and  condemned  the  petitioner  to  pay  the  costs.  At  this 
time,  however,  four  of  the  judges  who  tried  the  case  dis¬ 
sented  from  the  rest  and  entered  their  dissent  in  due  form. 
The  case  was  heard  before  the  committee  of  the  Privy 
Council  who  reported  July  16,  1734,  that  the  judgments  of 
the  colonial  courts  should  be  reversed  and  the  appellant, 
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Torrey,  placed  in  possession  of  the  land  in  question.1  This 
was  done  by  an  order  in  council  of  July  18,  1734.2 

The  same  parcel  of  land  and  the  deliberation  over  the 
question  of  the  meaning  of  the  word  orthodox  reappears 
in  1736  in  the  appeal  of  James  McSparran  against  Robert 
Hassard,  a  tenant  of  the  Joseph  Torrey  of  the  earlier  case 
for  the  recovery  of  the  280  acres  of  land.3  The  appeal  was 
admitted  January  26,  1737,  and  the  security  advanced  by 
McSparran  and  a  Thomas  Sanford,  a  merchant  of  London, 
in  February.4  The  case  was  heard  before  the  committee 
and  returned  to  the  courts  of  Rhode  Island  to  be  determined 
on  its  merits.5  It  was  brought  on  appeal  for  the  second 
time  by  McSparran,  March  8,  1740.  The  committee  or¬ 
dered  the  case  to  be  heard  May  8,  1741.  But  the  final  de¬ 
cision  was  not  given  by  the  committee  until  May  7,  1752, 
eleven  years  later.8  The  matter  was  heard  at  great  length 
before  the  committee,  the  respondent  being  represented  by 
Ryder  and  A.  Hume  Campbell,  solicitors. 

The  statement  of  the  case  showed  that  by  the  second 
law  passed  in  Rhode  Island  after  the  charter  of  1663  it 
had  been  enacted  “  that  all  men  professing  Christianity 
and  of  competent  estates  and  civil  conversation  who  ack¬ 
nowledge  and  are  obedient  to  the  Civil  Magistrate  though 
of  different  judgments  in  religious  affairs  (Roman  Cath¬ 
olics  excepted)  shall  be  admitted  freemen  and  shall  have 
the  liberty  to  choose  and  be  chosen  officers  in  the  colony 
both  military  and  civil.”  This  established  the  fact  that 
no  particular  sect  was  meant  by  the  word  “  orthodox  ”  in 
Rhode  Island.  The  original  deed  for  the  land  in  question 

1P.  C.  2,  no.  93,  pp.  527-9- 

2  Ibid.,  p.  S3 7;  Acts  Privy  Council,  vol.  iii,  p.  404. 

3  P.  C.  2,  no.  94,  p.  24. 

4  Acts  Privy  Council,  vol.  iii,  p.  390. 

5  Ibid.,  p.  529. 

*  Ibid.,  p.  530. 
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of  three  hundred  acres  was  given  by  the  original  purchasers 
to  one  John  Porter  in  exchange  for  his  encouragement  to 
preach  God’s  word  to  the  inhabitants  of  Kingston  under 
the  statement  that  the  land  was  to  go  to  “  an  orthodox  per¬ 
son  that  shall  be  ordained  to  preach  God’s  word 

In  October,  1674,  the  land  described  was  incorporated 
into  a  township  known  as  King’s  Town  by  the  legislature 
of  the  colony.  Of  the  three  hundred  acres  of  land,  twenty 
acres  were  occupied  by  Mr.  Henry  Gardner,  and  280  acres 
by  Mr.  James  Bundy.  Mr.  Samuel  Niles  came  and  preached 
for  a  while  and  tried  to  get  possession  of  the  tract  of  land 
held  by  Bundy.  December  7,  1713,  the  town  council  of 
King’s  Town  enacted  that  the  farm  of  three  hundred  acres 
of  land  laid  out  and  given  by  the  Petequamscut  purchasers 
for  the  ministry  should  be  put  to  use  and  that  the  town 
council  of  the  town  should  be  empowered  to  let  out  the  said 
land  “  to  him  or  them  until  such  time  that  a  minister  do 
appear  to  accept  the  same.” 

In  1715  eight  persons  wrote  a  letter  from  King’s  Town 
to  the  Secretary  of  the  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts  asking  for  a  permanent  ministry  for 
King’s  Town.  In  1716  fourteen  persons  again  wrote  asking 
for  a  permanent  ministry.  James  Bundy  transferred  his 
house  and  right  of  possession  to  the  280  of  the  300  acres  in 
King’s  Town,  January  12,  1719,  to  George  Mumford  for 
one  hundred  pounds.  Another  letter  was  written  in  172a 
by  citizens  of  King’s  Town  asking  for  a  permanent  min¬ 
istry  and  the  Society  for  the  Propagation  of  the  Gospel 
named  the  appellant,  the  Reverend  James  McSparran,  a 
clergyman  of  the  Church  of  England,  who  became  by  ap¬ 
pointment  of  the  Bishop  of  London  permanent  minister  in 
Narragansett  and  thus,  according  to  his  petition,  the  right¬ 
ful  possessor  of  the  land  in  question.1 

1  Hardwicke  Papers,  British  Museum  Additional  MSS.,  no.  36217, 
folio  44. 
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Mr.  Gardner  gave  up  the  twenty  acres  but  George 
Mumford,  a  dissenter,  refused  to  deliver  the  possession  of 
the  280  acres.  A  writ  of  ejectment  was  taken  out  by 
McSparran  against  Mumford.  The  original  deed  of  1668 
was  in  the  hands  of  one  Jahleel  Brenton,  a  dissenter,  who 
would  not  give  it  up,  so  that  the  appellant  could  not  set 
forth  the  original  grant  from  the  proprietors,  but  founded 
his  declaration  against  Mumford  upon  the  original  pur¬ 
chaser’s  confirmation  by  the  deed  of  1679  and  the  survey  of 
1692,  both  of  which  were  on  record.  The  survey  used  the 
word  “ministry”  without  a  modifying  word  to  express  an 
“  orthodox  ”  minister.1  To  this  Mumford  entered  a  plea 
of  abatement. 

In  1724  the  inferior  and  superior  courts  found  judgment 
for  Mumford  with  power  to  recover  his  costs.  Thus  the 
matter  rested  eight  years,  Mumford  continuing  possession 
and  Brenton  keeping  the  original  grant.  There  was  no  one 
ordained  minister  of  any  sect  of  dissenters  until  May,  1732. 
This  was  rrhen  Joseph  Torrey,  a  Presbyterian,  came  to 
preach  in  King’s  Town.  The  Torrey  case  as  previously 
cited  then  came  up  and  in  July,  1734,  the  case  coming  on 
appeal,  the  King  in  Council  put  Torrey  in  possession  of  the 
land.2  Torrey  having  recovered  280  acres  of  the  three 
hundred  brought  suit  for  the  recovery  of  the  other  twenty. 
This  was  decided  against  him  and  he  transferred  his  right 
to  the  280  acres  to  six  persons  as  trustees  for  himself  and 
others  in  the  ministry  and  these  trustees  transferred  the 

1“And  as  the  constant  tradition  was  that  Jahleel  Brenton,  Esq.,  a 
dissenter  had  the  custody  of  that  deed  or  original  grant  from  the  Pro¬ 
prietors,  the  appellant  caused  the  most  civil  application  to  be  made  to  him 
by  a  near  relation  of  Mr.  Brenton  to  produce  that  deed;  but  he  thought 
fit  to  deny  he  had  it  though  at  the  time  he  produced  and  showed  it,  this 
very  deed  in  his  own  custody  as  is  most  indisputably  proved.”  Hard- 
wicke  Papers,  Additional  MSS.,  folio  44,  no.  36217. 

2  Ibid. 
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property  to  Hassard  who  became  the  respondent  in  the  case 
under  discussion.  In  1735  McSparran  took  out  a  capias 
in  ejectment  against  Hassard  and  declared  himself  to  have 
been  an  orthodox  minister  since  1721.  The  pleas  of  Has¬ 
sard  were  overruled  in  the  inferior  courts  and  the  case  came 
on  for  trial  before  the  superior  court  in  1739.  The  jury  of 
this  court  awarded  a  verdict  to  the  defendant  and  decreed 
that  the  plantiff  should  have  his  costs  taxed  at  19  pounds, 
12  shillings,  10  pence.  This  was  the  case  which  was  now 
before  the  Council  for  final  determination.1 

The  respondent  through  his  solicitors  entered  an  able  de¬ 
fense.  He  stated  that  Rhode  Island  had  been  settled  by 
people  who  dissented  from  the  discipline  and  church  gov¬ 
ernment  of  the  Church  of  England.  The  tract  purchased 
from  the  Indians  in  the  Narragansett  country  had  been 
bought  by  settlers,  all  of  whom  had  been  Presbyterians  or 
of  Congregational  persuasion.  That  the  religious  senti¬ 
ments  of  the  first  settlers  in  Rhode  Island  were  not  of 
Episcopal  or  Church  of  England  persuasion  was  shown  by 
the  fact  that  the  commissioners  appointed  by  the  king  in 
1665  ordered  the  baptism  of  children.  As  there  was  no 
minister  of  the  Church  of  England  at  that  time  in  the 
colony,  these  settlers  must  be  Presbyterians,  for  none  of 
the  English  churches  but  the  established  and  Presbyterians 
received  infants  to  baptism.  The  early  proprietors  who 
originally  came  to  Massachusetts  and  thence  to  Rhode 
Island  came  for  the  express  purpose  of  escaping  the 
Church  of  England  ceremony  and  the  300  acres  were,  there¬ 
fore,  intended  as  a  ministry  farm  for  the  use  of  a  Congre¬ 
gational  minister.  At  the  time  that  Mr.  Samuel  Niles 
preached  in  King’s  Town  the  Reverend  Mr.  Bridge,  a 
Church  of  England  minister,  preached  in  the  north  part  of 


1  Hardwicke  Papers,  British  Museum  Additional  MSS.,  no.  36217, 
folios  45-46. 
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King’s  town  without  making  any  pretension  to  the  land. 
The  people  voted  at  a  quarterly  meeting  in  1713  that  the 
town  council  should  let  out  the  farm  until  a  minister  should 
appear  for  the  same.  The  farm  was  leased  to  Bundy,  and 
it  was  agreed  that  Bundy  should  have  possession  for  four 
years,  paying  four  pounds,  at  the  end  of  which  time  the 
land  should  be  redelivered  to  Niles  or  such  other  minister 
as  had  been  appointed.  Bundy  executed  a  bond  of  one 
hundred  pounds  penalty  under  this  agreement.  By  virtue 
of  this  Bundy  kept  possession  until  January  12,  1719,  when 
he  sold  his  interest  to  George  Mumford,  a  son  of  one  of 
the  proprietors  who  had  put  Niles  in  possession  in  1702. 
McSparran  set  up  a  Church  of  England  society  in  1721 
and  brought  an  action  against  Mumford. . 

The  reasons  why  the  case  should  be  decided  in  the  res¬ 
pondent’s  favor  were  then  set  forth.  It  very  evidently  ap¬ 
peared,  according  to  the  argument  of  the  solicitors,  that 
the  lands  in  question  were  given  for  the  use  and  support  of 
a  Presbyterian  ministry;  for  although  neither  the  vote  of 
1668  or  the  allotment  of  1679  did  in  terms  call  it  a  Presby¬ 
terian  ministry,  yet  the  circumstances  of  the  case  necessarily 
required  such  a  construction.  It  was  absurd  to  imagine  that 
Presbyterians  would  give  part  of  their  estate  for  a  form 
of  worship  contrary  to  their  own,  and  it  was  impossible 
they  could  mean  a  'Church  of  England  ministry,  which  was 
not  introduced  till  many  years  after.  The  merits  of  the 
question  had  been  heard  twice  in  the  most  solemn  manner 
and  both  determinations  were  grounded  upon  the  point  as 
to  whether  the  lands  were  intended  for  the  use  of  a  Presby¬ 
terian  or  Episcopal  minister.  It  was  contended  that  this 
case  was  practically  the  same  as  the  Torrey  case  and  based 
upon  the  same  question,  the  former  case  differing  from  the 
present  only  in  the  name  of  the  parties.  If  the  people  of 
the  colonies  were  to  be  indulged  in  bringing  the  same  ques- 
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tion  before  the  king  as  often  as  they  pleased,  the  determina¬ 
tion  of  the  crown  could  never  be  final.  Also  the  determina¬ 
tion  of  His  Majesty  in  Council  would  in  this  way  be  sub¬ 
ject  to  the  review  of  the  courts  below  in  the  colonies. 

It  was  also  stated  that  as  to  the  argument  that  the 
original  deed  was  left  in  the  hands  of  Mr.  Brenton  who  un¬ 
justly  kept  it  in  his  custody  and  denied  having  it,  this  very 
objection  carried  the  strongest  evidence  with  it  that  this 
land  was  originally  intended  for  the  use  of  a  Presbyterian 
minister.  This  was  merely  a  vote  of  the  proprietors  for  the 
laying  out  of  the  tract  and  although  the  appellant  did  not 
produce  this  at  the  trial  yet  it  nowhere  was  proved  that  it 
was  concealed  by  Brenton.  The  appellant  did  produce  the 
argument  of  1679  confirming  the  tract  of  land  to  and  for 
the  use  of  the  ministry  and  also  the  deed  of  16912  which 
made  out  as  strong  a  title  for  him  as  if  the  original  vote 
had  been  produced.  This  plainly  showed,  it  was  argued, 
that  the  final  judgment  of  the  colonial  court  was  grounded 
on  the  evidence  that  the  lands  were  given  and  intended  for 
the  use  and  support  of  a  Presbyterian  ministry. 

When  the  case  was  heard  at  the  Cockpit,  Whitehall,  in 
1752  the  committee  decided  that  the  whole  matter  was  one 
involving  the  meaning  of  the  word  “orthodox”  and  decided 
in  favor  of  the  dissenter.  Therefore,  the  judgment  of  the 
superior  court  was  affirmed.  The  whole  case  illustrates 
vividly  the  attempt  of  the  Privy  Council  to  arrive  at  a  fair 
and  just  decision,  independent  of  prejudice.  The  committee 
were  agreed  that  the  meaning  of  the  word  would  have  given 
it  to  a  Church  of  England  minister,  if  the  circumstances  had 
not  shown  that  this  was  not  intended  by  the  original  pur¬ 
chasers.1 


1  On  the  outside  of  the  printed1  matter  prepared  for  this  case  appears 
in  what  is  probably  Yorke’s  own  handwriting  ‘^Affirmed  the  sentence  in 
favor  of  a  dissenter.  It  seems  agreed  that  the  word  should  give  it  to 
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As  an  example  of  the  non-enforcement  of  the  decisions 
of  the  King  in  Council  we  may  take  the  case  of  Leighton 
vs  Frost  which  came  on  appeal  from  Massachusetts  Bay  in 
173  5.  The  case  involved  a  disagreement  between  Wil¬ 
liam  Leighton  of  Kittery,  who  was  employed  to  fell  trees 
for  the  use  of  the  royal  navy,  and  John  Frost,  who  com¬ 
plained  that  trees  on  his  own  private  land  had  been  used  by 
Leighton.  The  appeal  was  brought  by  Leighton  against 
two  decisions  in  favor  of  Frost  and  asked  that  in  any  simi¬ 
lar  suits  against  Ralph  Gulston,  his  agents  or  his  workmen, 
appeals  might  be  allowed  though  the  sum  should  be  less 
than  three  hundred  pounds. 

Leighton’s  petition,  which  was  heard  before  the  com¬ 
mittee,  stated  that  on  June  19,  1730,  permission  had  been 
given  by  the  king  to  Ralph  Gulston  of  the  city  of  London, 
with  his  agents  and  workmen,  to  search  the  woods  in  Maine 
and  New  England  and  provide  timber  for  the  royal  navy. 
Leighton,  as  a  workman  of  Gulston,  entered  a  tract  of 
land,  which  was  part  of  the  province  of  Maine  and  did 
not  belong  to  any  private  persons  at  the  time  that  the 
license  had  been  given  for  felling  the  trees,  and  cut  down 
several  trees.  On  the  fourth  of  March,  1733,  John  Frost 
of  Berwick  in  the  county  of  York  sued  out  a  writ  of  at¬ 
tachment  against  the  petitioner  and  also  against  one 
Ephraim  Joy,  commanding  the  sheriff  of  the  county  of 
York  to  attach  the  goods  or  estate  of  the  petitioner  and 
Ephraim  Joy  for  the  value  of  two  hundred  pounds  or  in 
want  thereof  to  arrest  them  and  take  them  to  York.  They 
were  accused  of  having  cut  down  trees  in  direct  violation 
of  an  act  of  the  assembly  of  Massachusetts  Bay  to  prevent 
trespass.  The  sheriff  attached  a  horse  and  other  things  of 

a  church  of  England  minister  ...  if  other  circumstances  had  not  shown 
a  contrary  intent  in  ye  donors.”  Hardwicke  Papers,  British  Museum 
Additional  MSS.,  no.  362x7,  folio  44. 
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the  petitioner  and  left  a  summons  for  him  to  appear  at  the 
return  of  the  writ.  Leighton  acknowledged  that  he  had 
entered  in  the  tract  mentioned  but  that  it  was  as  a  work¬ 
man  of  Gulston  under  the  license  granted  by  the  crown  and 
that  only  trees  of  dimensions  specified  had  been  taken. 

The  case  was  tried  in  the  inferior  court  in  April,  1734, 
which  decided  against  Leighton  to  the  amount  of  12  r 
pounds  damages  and  costs  of  forty  shillings.  Leighton 
then  appealed  to  the  superior  court.  In  June  1734  the  judg¬ 
ment  of  the  inferior  court  was  affirmed.  The  case  was 
then  taken  on  appeal  to  the  Privy  Council  where  Leighton 
asked  that  the  judgments  might  be  reversed  and  the  sum  of 
money  restored  to  him.  This  board  recommended  that  the 
judgments  be  reversed,  and  the  money  restored,  and  a  new 
trial  should  be  given  in  the  Massachusetts  courts  at  which 
Leighton  should  plead  not  guilty  and  give  any  special  matter 
in  evidence  which  should  be  taken  in  writing  and  recorded 
with  the  verdict  and  an  appeal  allowed  to  the  king  in  Council. 
This  was  ordered  in  April,  1735.1 

In  December,  1738,  Leighton  again  petitioned  the  Council 
complaining  that  the  governor,  council  and  superior  court 
of  Massachusetts  Bay  had  refused  to  carry  into  execution 
the  order  in  council  of  April  29,  1736.2  Before  the  com¬ 
mittee  the  following  February  it  was  shown  that  the  attor¬ 
ney  for  Leighton  had  produced  the  order  of  the  council  of 
April,  1736,  before  the  superior  court  of  Massachusetts 
where  it  was  publicly  read  and  ordered  to  be  recorded  but 
that  consideration  was  postponed  until  June,  1737.  At  this 
time  Leighton’s  attorney,  by  written  motion,  moved  the 


1  Leighton  v.  Frost,  Acts  Privy  Council,  vol.  iii,  no.  345,  pp.  461-470; 
Davis — A  McF. — The  case  of  Frost  v.  Leighton,  American  Historical 
Review,  vol.  i'i,  pp.  229-240.  iSchlesinger,  “Colonial  Appeals  to  the 
Privy  Council,”  Political  Science  Quarterly,  vol.  xxviii,  pp.  434-437. 
s  Acts  Privy  Council,  vol.  iii,  p.  466. 
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court  to  award  execution  against  Frost,  but  the  superior 
court  replied  that  the  subject  matter  was  such  as  required 
the  most  mature  consideration  and  that  the  court  would 
take  it  under  consideration.  This  postponed  the  matter 
until  June,  1738.  Then  the  court  declared  that  having 
considered  “  the  Royal  Charter  together  with  the  laws  of 
the  province  and  the  constant  usage  and  practice  of  the 
Court  ”  the  judges  were  of  the  opinion  that  they  had  no 
authority  to  give  an  order  for  such  an  execution. 

Leighton  then  stated  that  the  superior  court  had  taken 
two  years  to  consider  whether  it  would  obey  the  order 
in  council  and  at  length  had  stated  that  it  could  not  pay 
any  attention  to  it.  Therefore,  he  applied  to  Governor 
Belcher  setting  forth  the  facts  in  the  case  and  asking  ex¬ 
ecution  of  the  order.  Belcher  laid  this  before  his  council, 
and  that  body  returned  the  opinion  that  they  had  no  author¬ 
ity  to  give  an  order  for  the  execution  and  Belcher  wrote  at 
the  foot  of  the  petition  that,  the  advice  of  the  council  being 
agreeable  to  him,  he  was  prevented  from  being  of  any  ser¬ 
vice  in  the  affair.  The  committee  recommended  and  the 
Privy  Council  directed,  March  22,  1739,  that  John  Frost 
immediately  restore  to  Leighton  the  money  paid  by  him  for 
damages  and  costs  and  that,  in  case  he  refused  to  comply, 
the  superior  court  of  the  province  should  take  the  necessary 
steps  to  compel  him  to  do  so.  The  inferior  court  was  re¬ 
quired  to  pay  due  obedience  to  the  orders  of  the  Council  and, 
that  nothing  might  be  wanting  to  carry  the  king’s  com¬ 
mands  into  execution,  the  king  was  requested  to  order  and 
require  the  governor  of  the  province  to  support  the  royal 
authority  and  to  cause  “  every  particular  herein  contained  to 
be  without  delay  duly  and  punctually  complyed  with.”  1 

In  I743  David  Dunbar,  surveyor  general  of  the  king’s 


1  Acts  Privy  Council,  vol.  iii,  pp.  468-469. 
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woods  in  North  America,  set  forth  in  a  memorial  to  the 
home  government  that  the  order  in  favor  of  Leighton  had 
not  been  complied  with  and  asked  that  the  present  gov¬ 
ernor  be  requested  to  put  the  order  in  council  in  force  be¬ 
cause  it  would  “  have  so  good  an  effect  as  to  deter  others 
from  attempts  of  the  like  kind  In  June  of  the  same  year 
the  clerk  of  the  council  wrote  the  governor  of  the  province 
of  Massachusetts  Bay  relating  to  the  enforcement  of  the 
order  saying  that  in  case  the  order  in  council  had  not 
already  'been  carried  into  execution,  that  this  should  be  done 
at  once,  that  a  copy  of  the  account  of  the  proceedings  should 
be  sent  to  His  Majesty  in  Council  and  in  case  the  order  had 
not  been  already  carried  into  execution  an  account  was  to 
be  transmitted  to  the  Privy  Council. 

The  case  illustrates  the  obstruction  that  might  be  placed 
in  the  way  of  the  execution  of  colonial  law  by  the  courts  of 
the  provinces.  On  the  other  hand,  it  shows  clearly  the 
neglect  on  the  part  of  the  home  government  which  per¬ 
mitted  one  of  its  decrees  to  be  treated  so  lightly.  If  the 
government  of  Massachusetts  Bay  could  set  at  nought  a 
judicial  enactment  of  the  King  in  Council  it  goes  far  toward 
explaining  that  feeling  which  Burke  was  later  to  call  “  the 
fierce  spirit  of  liberty  ”.  That  Massachusetts  felt  free  to 
explain  her  position  to  the  home  government  shows  her 
growing  independent  attitude.  It  is  also  quite  evident  that 
the  home  government  for  various  reasons  was  unable  to 
deal  successfully  with  this  attitude. 

The  appeals  reaching  the  King  in  Council  in  the  early* 
eighteenth  century  reflect  the  conditions  of  a  developing* 
community.  More  than  that,  they  show  the  attempt  of  the 
English  government  to  give  to  this  developing  community 
a  legal  system  modelled  and  patterned  after  the  one  which 
it  had  so  successfully  developed.  Complaints  against  the 
judicial  methods  employed  in  the  colonial  courts  or  against 
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miscarriage  of  justice  in  the  colonies  met  with  the  response 
that  those  methods  must  conform  with  the  traditional 
English  system.  In  addition,  the  appeals  of  this  period 
show  an  attempt  to  understand  and  solve  the  intricate  legal 
problems  arising  in  the  provinces.  The  precedent  is  estab¬ 
lished  of  having  mercantile  accounts  submitted  to  a  com¬ 
mittee  of  merchants  for  arbitration,  in  order  that  a  fair 
decision  may  be  reached.  In  religious  matters  a  dissenting 
minister  received  justice  over  the  appeal  of  a  Church  of 
England  divine.  With  the  intricate  land  questions  arising 
in  the  dependencies  the  home  government  was  at  times  in 
difficulty  but  an  attempt  was  made  to  settle  these  questions 
as  impartially  as  possible,  using  the  English  land  system  as 
the  basis  for  judgment.  It  is  not  surprising  to  find  that, 
despite  some  opposition,  a  tremendous  amount  of  respect 
had  developed  In  the  colonies,  even  this  early,  for  the  im¬ 
perial  system. 


CHAPTER  IV 


Appeals  to  the  King  in  Council 
1745-1776 

Tpie  appeals  to  the  King  in  Council  in  this  second  period 
show  the  complex  conditions  of  life  which  had  developed  in 
the  American  dependencies.  The  interest  now  lies  in  the 
reflection  which  the  appeals  throw  upon  colonial  customs 
and  thought  as  well  as  upon  the  imperial  attitude  toward  the 
control  over  judicial  matters  in  the  colonies.  The  judicial 
machinery  is  well  understood  in  the  provinces  and  is  re¬ 
spected  even  in  those  colonies  which,  feeling  the  develop¬ 
ment  of  an  independent  spirit,  wished  to  oppose  the  prero¬ 
gative  of  the  home  government.  In  the  early  years  of  this 
period  the  appeals  are  more  numerous  than  they  have  been 
previously,  showing  that  advantage  is  being  taken  of  the 
privilege  of  appeal  with  the  growth  and  development  of  the 
colonies.  As  the  revolutionary  years  are  approached,  how¬ 
ever,  the  appeals  tend  to  become  less  and  less  frequent 
although  the  Council  referred  to  the  committee  a  petition 
for  an  appeal  from  a  citizen  of  Charleston,  South  Carolina, 
as  late  as  1782.1 

Among  the  cases  important  enough  to  deserve  special 
attention  are  those  arising  over  matters  of  finance,  partic¬ 
ularly  over  the  depreciation  of  the  issues  of  paper  cur¬ 
rency  in  the  New  England  colonies.  The  rate  of  exchange 
varied  from  year  to  year  between  England  and  most  of 

1  Acts  Privy  Council,  vol.  v,  no.  420,  p.  519. 
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the  colonies.  And  when  paper  money  was  issued  by  one 
of  the  colonies  the  exchange  differed  not  only  between  the 
various  colonies  but  also  within  the  same  colony  between  the 
different  issues.  The  only  judicial  redress  in  this  financial 
confusion  was  by  appeal  to  the  King  in  Council  in  the  hope 
that  the  home  government  might  be  able  to  make  an  adjust¬ 
ment  which  would  give  some  sort  of  stability  to  the  con¬ 
fused  financial  situation. 

In  November  1759  Thomas  Deering  of  Boston,  the  ex¬ 
ecutor  of  Henry  Deering,  petitioned  for  the  hearing  of  his 
appeal  from  the  judgment  of  the  superior  court  of  New 
Hampshire  in  1758  in  an  action  against  Thomas  Packer  of 
Portsmouth,  New  Hampshire,  for  the  payment  of  a  debt  of 
2460  pounds  and  six  per  cent  interest.1  The  case  arose 
over  the  depreciation  of  the  many  issues  of  paper  money  in 
New  England.  From  April,  1744,  until  April,  1750, 
Thomas  Packer  made  several  payments  upon  account  in 
his  indebtedness  to  Deering  amounting  to  3110  pounds  in 
the  old  tenor  bills.  There  was  still  due  2123  pounds,  14 
shillings,  5  pence  in  1750  at  the  time  of  the  death  of  Henry 
Deering.  Thomas  Packer  then  offered  in  February  17511 
some  paper  bills  on  the  credit  of  New  Hampshire  which  he 
alleged  to  be  of  2000  pounds  value  and  some  bills  on  the 
credit  of  the  colony  of  Connecticut  which  he  valued  at  200 
pounds.  Thomas  Deering,  who  was  the  executor  of  the 
estate,  objected  to  these,  stating  that  the  debt  was  payable 
in  lawful  money  of  New  England  or  “  good  publick  bills  of 
Massachusetts  ”  unless  an  allowance  were  made  for  the 
difference  between  the  value  of  the  bills  tendered  and  the 
current  lawful  money  in  Massachusetts  bills.  In  Nov¬ 
ember,  1757,  Deering  brought  suit  against  Packer  for 
4920  pounds  in  the  inferior  court  of  common  pleas  in 


1  Acts  Privy  Council,  vol.  iv,  no.  407,  p.  433. 
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New  Hampshire  and  received  a  verdict  for  the  amount. 
Packer  moved  to  be  heard  in  chancery.  This  was  granted 
and  he  pleaded  that  tender  had  been  made  in  February  1751 
and  insisted  that  interest  ought  to  stop  at  that  time.  This 
the  court  allowed.  On  appeal,  the  superior  court  gave  the 
same  judgment  and  Deering  then  obtained  a  review  in  the 
same  superior  court  but  without  a  change  in  the  final  judg¬ 
ment.  The  case  was  heard  before  the  committee  which 
reported  to  the  Council  July  10,  1760.  The  next  day  the 
Council  ordered  that  the  judgments  and  verdicts  be  reversed 
and  that  the  interest  ought  not  to  stop  at  the  time  tender 
was  made.  The  debt  should  be  considered  cancelled  when 
the  respondent,  Packer,  paid  to  the  appellant  1187  oz,  14 
dwts,  20  grs.  silver  which  was  ascertained  to  be  equal  to 
the  sum  of  2,197  pounds,  7  shillings  and  11  pence  of  the 
late  old  tenor  bills  of  Massachusetts  Bay,  the  computation 
to  be  made  at  the  rate  of  thirty-seven  shillings  to  the  ounce 
of  silver.  In  default  of  this  payment  within  six  months, 
the  appellant  could  sue  out  execution  upon  the  judgment 
together  with  five  pounds  sterling  for  costs,1 

This  case  made  a  precedent  upon  which  another  ap¬ 
pellant  based  his  claim  for  justice  with  regard  to  the  Newt 
England  paper  issues.2  A  London  merchant,  Barlow1 
Trecothick,  appealed  in  1758  from  the  judgment  in  the 
previous  year  of  the  superior  court  of  New  Hampshire 
affirming  two  previous  judgments  in  a  suit  for  the  re¬ 
covery  of  5770  pounds,  16  shillings  in  Massachusetts  bills 
of  credit  of  the  old  tenor.  The  appellant  set  forth  the 
fact  that  the  single  question  at  issue  upon  his  appeal  was 
whether  a  British  merchant  selling  his  goods  to  a  resident 
of  the  colonies  should  be  paid  about  a  quarter  part  of  the 

1  Acts  Privy  Council,  vol.  iv,  pp.  435-436;  British  Museum  Additional 
MSS.,  no.  36218,  folio  44. 

2  British  Museum  Additional  MSS.,  no.  36218,  folio  151. 


JUSTICE  IN  THE  AMERICAN  COLONIES  [442 


124 

original  cost  of  the  goods  'by  being  obliged  to  take  the 
amount  of  the  indebtedness  in  paper  currency  at  the  rate 
of  exchange  which  governed  at  the  time  of  the  judgment 
or  at  the  time  of  the  appeal,  when  such  paper  currency  had 
extremely  depreciated.  It  was  stated  that  it  was  an  indis¬ 
putable  fact,  that  in  all  the  colonies  almost  every  indivi¬ 
dual  merchant  there  was  supported  by  his  credit  on  his 
British  merchant  and  if  the  situation  with  regard  to  the  de¬ 
preciation  of  paper  currency  should  be  legally  tolerated  a 
man  so  disposed  would  have  nothing  more  to  do  than  to 
buy  in  a  vast  quantity  of  goods  and  merchandise  and  delay 
the  payment  for  two  or  three  years  when  he  need  not  pay 
half  of  its  original  cost  if  he  could  make  use  of  the  de¬ 
preciating  currency. 

After  stating  the  facts  which  showed  Wentworth’s  in¬ 
debtedness  to  Trecothick  the  whole  question  of  the  paper 
currency  in  New  England  was  set  forth.  The  four  New* 
England  provinces  had  all  issued  their  own  respective  paper 
money ;  this  had  circulated  by  common  consent  in  each  prov¬ 
ince.  But  in  1750,  because  of  a  stagnation  of  trade,  the 
English  Parliament  passed  an  act  in  that  year  to  restrain  the 
issue  of  these  paper  currency  bills.1  Massachusetts  actually- 
called  in  and  paid  off  her  bills  soon  after,  but  the  province 
of  New  Hampshire  never  made  any  provision  for  the  pay¬ 
ment  of  her  bills,  leaving  them  current  and  still  depreciat¬ 
ing,  so  that  at  the  time  of  the  appeal  (1758)  they  were 
worth  not  more  than  thirty  shillings  currency  for  one  shil¬ 
ling  sterling. 

The  debt  had  been  contracted  in  Massachusetts  and  was 

1  “An  Act  to  regulate  and  restrain  Paper  Bills  of  Credit  in  his 
Majesty’s  Colonies  or  Plantations  of  Rhode  Island  and  Providence 
Plantations,  Connecticut,  Massachusetts  Bay  and  New  Hampshire  in- 
America;  and  to  prevent  the  same  being  legal  tenders  in  Payments 
of  Money.” 


APPEALS  TO  THE  KING  IN  COUNCIL 


125 


443] 

to  have  been  paid  in  Massachusetts  money  at  a  time  when 
the  appellant  was  resident  at  Boston,  but  as  Wentworth 
was  living  in  New  Hampshire  it  became  necessary  to  at¬ 
tempt  to  recover  in  the  courts  of  New  Hampshire.  In  these 
courts  judgment  was  given  to  Trecothick  in  the  new  tenor 
bills  of  New  Hampshire.1  As  the  rate  of  exchange  be¬ 
tween  New  Hampshire  and  London  at  the  time  the  debt  was 
contracted  and  at  the  time  the  judgments  had  been  given 
had  varied  from  the  rate  of  ten  for  one  to  an  uncertain  rate 
of  probably  1  shilling,  19  pence  to  one,  Trecothick  objected. 
This  amounted  to  only  about  one  quarter  part  of  the  sum 
which  the  New  Hampshire  merchant  acknowledged  to  be 
justly  due  and  owing.  The  appellant  objected  to  the  judg¬ 
ments  as  attempts  to  deprive  him  of  almost  the  whole  of 
the  debt  due  him  and  set  forth  his  reasons  for  a  favorable 
judgment  from  the  King  in  Council. 

These  reasons  were  divided  into  three  groups.  First, 
that  in  as  much  as  this  was  a  debt  for  goods  sold  and  de¬ 
livered  before  and  in  the  year  1749  when  the  exchange  was 
in  old  tenor  as  ten  shillings  currency  for  one  shilling  ster¬ 
ling,  or  as  had  appeared  previously  in  the  case  of  Deering  vs. 
Packer  from  this  same  colony  of  New  Hampshire,  the  price 
of  silver  was  at  sixty  shillings  per  ounce  and  as  the  rule 
governed  in  that  case  that  the  debt  should  be  paid  in  silver, 
the  same  consideration  was  asked  in  this  case,  the  appellant 
hoping  to  have  the  judgment  rendered  in  sterling  with  in¬ 
terest.  Second,  it  had  been  made  clear  that  if  the  respondent 
were  to  prevail  in  the  suit  he  would  have  kept  the  appellant,  a 
British  merchant,  out  of  his  money  for  eleven  years  and  in 
the  end  not  pay  the  half  his  indebtedness,  to  say  nothing  of 

1  British  Museum  Additional  MSS.,  no.  36218,  folio  152.  In  the  year 
1742  a  new  issue  of  paper  money  was  issued  by  the  province  of  New 
Hampshire  which  was  said  to  be  more  valuable  than  the  former  but 
which  also  had  depreciated.  It  is  from  this  that  the  distinction  of  bills 
of  credit  of  the  old  tenor  from  bills  of  credit  of  the  new  tenor  comes. 
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the  interest.  The  paper  money  was  still  circulating  and  still 
depreciating  in  defiance  of  an  act  of  the  British  Parliament 
to  the  contrary.  Third,  it  had  been  proven  that  the  money 
was  to  have  been  paid  at  Boston,  where  the  debt  was  con¬ 
tracted,  and  since  the  bills  of  Massachusetts  were  always  far 
better  than  those  of  New  Hampshire  it  was  from  necessity 
only  that  the  matter  was  brought  into  the  New  Hampshire 
courts  and  a  judgment  accepted  involving  the  paper  cur¬ 
rency  of  that  province. 

The  committee  heard  the  case  ex  parte,  no  appearance 
having  been  entered  for  the  respondent,  and  on  April  5, 
1762,  the  judgments  of  the  New  Hampshire  courts  were 
reversed  and  the  respondent  ordered  to  pay  the  appellant’s 
costs.1  The  debt  was  judged  to  amount  to  479  pounds,  9 
shillings,  6  pence  sterling  and  was  to  be  paid  in  the  silver 
currency  of  the  province  of  Massachusetts  or  New  Hamp¬ 
shire  at  the  rate  of  five  shillings  sterling  to  the  ounce  of 
silver  or  fifty  shillings  Massachusetts  currency  which  was 
the  rate  of  the  Massachusetts  paper  currency  to  silver  in 
the  year  1750.2 

The  King  in  Council  was  frequently  called  upon  in  this 
period  to  decide  questions  between  the  London  merchant 
and  the  colonial.  Here  as  in  the  previous  period  the  facts 
in  the  cases  would  tend  to  show  that  the  sympathy  of  the 
colonial  courts  was  generally  with  the  colonial  planter  and 
merchant.  Not  only  was  the  decision  given  in  his  favor  if 
the  circumstances  seemed  to  warrant,  but  the  appeal  to  the 
King  in  Council  was  denied  in  many  instances  upon  the 
ground  that  the  amount  involved  was  under  value. 

A  single  illustration  will  show  the  attitude  in  such  cases. 
Two  Bristol  merchants,  by  name  John  Lidderdale  and  John 

1  British  Museum  Additional  MSS.,  no.  56218,  folio  153. 

%  Acts  Privy  Council,  vol.  iv,  no.  362,  pp.  393-394. 
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Harmer,  the  surviving  partners  of  Thomas  Chamberlayne, 
deceased,  brought  a  petition  for  an  appeal  February  25, 
1 755,  from  a  judgment  of  the  general  court  of  Virginia  in 
favor  of  John  Chiswell,  a  merchant  and  planter  of  that 
province.1  The  appellant,  Lidderdale,  having  been  in  the 
colonies  for  some  time  in  the  interests  of  his  firm,  resided 
in  Virginia  several  years,  where  the  respondent,  Chiswell, 
met  him  and  entered  into  business  relations  with  him.  At 
the  death  of  Thomas  Chamberlayne,  Lidderdale  and  Har¬ 
mer  became  the  sole  surviving  members  of  the  Bristol  firm 
of  Thomas  Chamberlayne  and  Company.  There  was  a 
correspondence  between  the  appellants  and  the  respondent 
as  between  planter  and  factor  as  to  shipments  of  sugar  con¬ 
signed  to  the  partnership  house  at  Bristol.  A  letter  of  the 
respondent  dated  March  15,  1747,  to  the  Bristol  firm  stated 
that  30  hgs.  of  tobacco  had  been  sent  on  the  ship  Virginian 
and  that  it  was  agreed  to  send  Lidderdale  100  hgs.  more 
that  season,  but  asked  an  advance  of  400  or  500  pounds 
sterling  on  the  tobacco  of  the  year.  Thereupon  the  appel¬ 
lants  paid  insurance  and  bills  for  Chiswell.  The  appellants 
notified  Chiswell  on  August  29,  1748,  that  they  had  paid 
his  insurance  and  bills.  There  was  some  further  exchange 
of  commodities  and  an  extension  of  Chiswell’ s  credit  until 
it  was  found  that  the  Bristol  firm  had  exceeded  their  re¬ 
ceipts  by  233  pounds,  12  shillings  and  3j4  pence.  The 
respondent  made  no  further  consignments  and  did  not  offer 
further  to  discharge  his  obligations  but  continued  to  draw 
bills  upon  the  two  appelllants.  The  partners  refused  pay¬ 
ment  and  the  bills  were  protested.  They  brought  an  action 
in  1749  against  the  respondent  upon  the  protested  bills 
with  interest  and  damages. 

The  respondent  was  able  to  delay  the  determination  of 

1  British  Museum  Additional  MSS.,  no.  36217,  folio  1 99.  Acts  Privy 
Council,  vol.  iv,  no.  263. 
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this  action  for  some  four  years  but  May  3,  1753,  judgment 
was  given  for  the  Bristol  merchants  and  Chiswell  paid  the 
amount  of  the  judgment.  The  Bristol  merchants  now 
brought  suit  for  the  amount  which  Chiswell  owed  the  firm 
under  the  act  of  Parliament  for  the  more  easy  recovery  of 
debts  in  the  plantations.1  The  account  was  drawn  up  and 
adjusted  to  September  10,  1750.  This  was  duly  authen¬ 
ticated  under  the  city  seal  of  Bristol.  In  April  1751  action 
was  brought  in  the  general  court  of  Virginia  for  the  part¬ 
nership  debt  with  damages.  The  hearing  was  postponed 
by  a  series  of  half-yearly  continuances  from  April  10,  1751, 
to  April  10,  1754.  Judgment  was  then  given  for  Chiswell 
with  costs.  The  appellants  obtained  permission  to  file  a 
bill  of  exceptions.  With  this  bill  admitted,  the  Court  gave 
judgment  in  favor  of  Chiswell  with  costs.  The  partners 
of  the  Bristol  firm  desired  an  appeal  to  the  King  but  this 
was  refused  as  being  under  value.2  Then  a  petition  was 
addressed  to  the  Council  and  an  order  in  council  was 
issued  by  the  lord  justices  dated  June  24,  1755,  admitting 
the  appeal  with  the  bill  of  exceptions  included.  On  June 
27  Hugh  Hammersly,  a  solicitor  of  Lincoln’s  Inn,  gave  the 
required  security  for  prosecuting  the  appeal.  The  case 
was  heard  before  the  committee  on  Monday,  February 
27,  1758.3 

The  appellants,  through  their  solicitors,  set  forth  the 
following  argument.  The  action  had  been  brought  for  an 
amount  justly  owing  to  the  partnership  on  January  25, 
1 748,  with  interest  f  rom  that  time.  All  the  agreements  had 
been  and  should  be  reciprocal  and  if  the  appellants  or  either 
of  them  had  agreed  to  pay  the  respondents  bills  there  must 

1 5  George  II,  ch.  7. 

2  The  amount  of  the  debt  with  the  damages  had  been  estimated  by  the 
Bristol  firm  at  400  pounds.  Additional  MSS.,  no.  36217,  folio  199. 

3  Acts  Privy  Council,  vol.  iv,  p.  286. 
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have  been  an  implied  condition  of  their  receiving  adequate 
consignments.  This  was  proved  by  the  letters  dated  March 
10,  1747  and  August  29,  1748,  in  which  it  was  shown  that 
the  appellant  Lidderdale  would  not  engage  in  the  required 
advance  without  the  concurrence  of  the  partnership  and 
that  the  respondent  was  not  to  draw  for  more  than  Lid¬ 
derdale  had  agreed  to,  since  it  was  stated  that  the  merchants 
would  be  sorry  if  the  bills  had  to  be  returned.  It  had, 
been  argued  that  the  legislature  provided  the  merchant  an 
easy  remedy  for  the  recovery  of  his  debts  against  the  planter 
by  the  act  in  that  regard.  But  should  this  present  attempt 
prevail,  the  merchant  must  either  continue  to  answer  the 
demands  of  the  planter  to  his  own  ruin  or  if  he  refused  the 
bills  of  a  planter,  though  without  effects  or  consignments 
to  answer  the  same,  that  refusal,  by  a  jury  and  a  bench  of 
planters  might  be  the  means  of  depriving  him  of  his  re¬ 
turn.1 

The  respondent  Chiswell  rested  his  case  largely  upon 
technicalities.2  It  was  stated  that  the  bill  of  exceptions 
had  never  been  legally  tendered  until  after  the  verdict  and 
a  day  after  the  judgment  had  been  given.  The  court  of 
Virginia  did  nothing  but  what  was  legal  and  just  in  per¬ 
mitting  the  respondent  to  give  evidence  of  the  agreement 
by  the  letters.  But  the  bill  of  exceptions  and  the  evidence 
objected  to  “  about  which  such  a  cloud  is  raised  ”  seemed 
from  the  nature  and  circumstance  of  this  case  to  be  quite 
foreign  to  the  case  and  out  of  all  question.  If  the  bill  of 
exceptions  were  removed,  the  case  would  be  reduced  to  a 
very  brief  point,  namely,  the  plaintiff  sued  for  a  debt  upon 
the  defendant’s  assumption  to  pay  the  debt  and  the  jury  in 
a  regular  law  court  found  the  issue  for  the  defendant  by  al 

''■British  Museum  Additional  MSS.,  no.  36217,  folio  200. 

'Ibid.,  folio  203. 
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general  verdict  on  the  ground  that  the  defendant  did  not 
assume  the  indebtedness.  The  appellants  had  shown  that 
the  only  evidence  which  they  could  produce  to  the  jury  was 
their  account  and  an  affidavit  to  authenticate  it.  This  affi¬ 
davit  was  made  in  this  case  not  as  the  Act  of  Parliament  re¬ 
quired  it  to  be,  but  as  an  ex  parte  and  extra-judicial  affidavit 
made  before  this  case  began. 

The  committee  reported  its  decision  in  the  case  to  the 
Council  and  an  order  in  council  was  issued  April  1,  1758- 
By  this  the  judgment  of  the  Virginia  court  was  reversed. 
The  parties  were  then  directed  to  a  new  trial,  it  having  ap¬ 
peared  that  manifest  injustice  had  been  done  the  plaintiffs 
in  the  Virginia  court.  This  declaration  was  made  after 
due  deliberation  over  the  procedure  in  the  colonial  court 
particularly  the  permitting  of  the  reading  of  the  letter  of 
August  1748  without  proof.1 

In  1759  the  King  in  Council  was  called  upon  to  pass  upon 
the  question  of  the  status  of  negroes  as  property  in  the 
colonies  in  a  case  which  came  from  Virginia.  Lewis  Bur- 
well  of  the  county  of  James  City,  Virginia,  and  Frances,  his 
wife  who  was  also  one  of  the  executors  of  the  estate  of  James 
Bray,  appealed  from  the  decree  of  the  general  court  of  Vir¬ 
ginia,  given  April  10,  1758,  which  had  dismissed  their  bill 
against  Carter  Burwell,  an  executor  of  the  estate  of  James 
Bray,  and  also  against  Elizabeth  Johnson,  and  her  husband 
Philip  Johnson.  This  bill  had  been  for  the  purpose  of  ob¬ 
taining  an  account  of  the  slaves  belonging  or  due  to  be  de¬ 
livered  to  James  Bray  at  his  death.2 

This  appeal  was  occasioned  by  the  fact  that  the  appel¬ 
lants  insisted  that  the  courts  of  Virginia  had  put  a  wrong 
construction  upon  several  of  the  acts  of  assembly  of  that 

‘Handwriting  probably  Yorke’s  on  the  outer  cover  of  the  statements 
of  the  solicitors.  Additional  MSS.,  no.  36217. 

2  Acts  Privy  Council,  vol.  iv,  p.  418. 
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colony  on  the  question  as  to  whether  property  in  negroes 
was  real,  or  whether  they  were  real  estate  for  particular 
purposes  only.  This  in  turn  involved  the  question  as  to 
whether  property  in  negroes  could  be  entailed.  Negroes 
and  slaves  were  in  their  own  nature  and  were  taken  to  be 
in  Virginia  and  in  other  of  the  British  colonies  chattels  and 
personal  estate  until  such  time  as  by  positive  acts  of  the 
legislature,  which  had  been  passed  in  some  but  not  all  of 
the  colonies,  they  had  been  declared  to  be  real  estate.1 

•James  Bray  had  inherited  from  his  grandfather  some 
negroes  as  slaves,  and  he,  dying,  left  his  entire  estate  to  his 
wife.  The  wife  insisted  that  the  negroes  could  not  be  en¬ 
tailed.  This  then  involved  two  questions  with  regard  to  the 
property.  First,  whether  the  grandfather  could  entail  his 
slaves  and  second,  what  power  the  grandson  James  Bray 
had  over  these  slaves.  These  two  questions  involved  an  in¬ 
terpretation  of  two  acts  of  the  Virginia  assembly. 

The  facts  in  the  case  were  brought  out  in  the  hearings  in 
the  Virginia  courts.  It  was  insisted  by  the  appellants  that 
negroes  never  were  in  Virginia  or  in  any  other  British 
colony  declared  by  legislative  act  to  be  real  estate  with  all 
the  general  properties  and  privileges  of  real  estate  in  gen¬ 
eral,  but  only  to  be  considered  as  real  estate  for  such  special 
and  particular  purposes  as  the  several  legislatures  had  en¬ 
acted.  The  only  Virginia  act  relative  to  these  questions 
which  had  been  passed  prior  to  the  bill  and  death  of  the 
gradfather,  James  Bray,  was  enacted  in  1705.  This  de¬ 
clared  slaves  to  be  real  estate  but  with  a  great  number  of 
clauses,  provisos,  and  exceptions;  and  in  the  same  clause 
which  made  them  real  estate  it  was  in  express  terms  en¬ 
acted  that  they  should  descend  according  to  the  custom  and 
manner  of  lands  of  inheritance  in  fee  simple.2  In  1727, 

1  British  Museum  Additional  MSS.,  no.  36218,  folio  138a. 

2  An  act  declaring  the  negro,  mulatto,  and  Indian  slaves  within  the 
Dominion  to  be  real  estate.  Ibid.,  folio  138b. 
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after  the  death  of  the  grandfather,  James  Bray,  and  the  dis¬ 
position  of  his  estate  by  will,  a  new  act  was  passed  in  Vir¬ 
ginia  to  explain  and  amend  the  previous  act  of  1705.  This 
new  act  provided  that  slaves  might  be  annexed  thereafter 
by  their  owners  to  entailed  lands.  In  1744  the  grandson 
possessed  of  his  share  of  his  grandfather’s  lands  and  slaves 
died  without  issue  and  left  all  his  property  to  his  wife 
Frances  Bray,  who  later  married  Lewis  Burwell.  An 
agreement  was  reached  between  the  wife  Frances  and  an¬ 
other  member  of  the  family,  Thomas  Bray,  concerning  the 
entailed  lands  and  property  by  which  Thomas  Bray  be¬ 
came  possessed  of  some  of  the  slaves  belonging  to  James 
Bray.  These  slaves  passed  into  the  hands  of  Elizabeth 
Johnson,  the  daughter  and  heiress  of  Thomas  Bray,  and 
her  husband  Philip  Johnson.  The  matter  came  up  for 
hearing  in  1758  on  a  bill  of  the  plaintiffs,  Frances  and  Lewis 
Burwell,  for  an  accounting  by  Elizabeth  and  Philip  John¬ 
son  of  their  property  in  slaves.  The  Virginia  court  ordered 
that  the  bill  be  dismissed  and  that  the  plaintiffs  should  pay 
the  defendants  the  costs  expended  by  them  in  the  suit. 
From  this  decree  the  plaintiffs  appealed  to  the  King  in 
Council.1 

The  case  was  heard  before  the  Committee  on  March  16, 
1 762. 2  Learned  counsel  represented  both  sides,  Pratt  and 
Charles  Yorke  for  the  appellants  and  De  Grey  and  Forester 
for  the  respondents. 

The  appellants  stated  their  case  as  follows.  Although  by1 
the  act  of  1 705  negroes  were  declared  to  be  real  estate,  they 
were  made  so  only  for  particular  purposes.  It  would  be 
hard  to  allow  of  entails  of  negroes  by  implication  upon  that 
law,  because  when  once  created  they  can  not  be  barred  by 
any  method  established  in  the  colony.  James  Bray,  the 

1  Additional  MSS.,  no.  36218,  folio  141. 

*  Acts  Privy  Council,  vol.  iv,  p.  418. 
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grandson,  was  tenant  in  tail  of  the  negroes  by  virtue  of  the 
will  of  his  grandfather  made  in  1725.  The  act  of  the  as¬ 
sembly,  which  made  them  entailable  as  annexed  to  lands 
entailed,  was  not  passed  until  1727,  two  years  after  the 
will  was  made.  The  act  enabled  the  making  of  such  entails 
only  for  the  time  to  come.  Therefore,  deeds  and  devises 
limiting  an  estate  tail  in  negroes  antecedent  to  that  law  must 
be  construed  as  vesting  the  whole  ownership,  on  which  no 
remainder  could  be  limited  unless  it  be  restrained  to  take 
effect  within  a  particular  time  or  within  the  compass  of  a 
life  or  lives  in  being,  as  in  personal  property,  or  as  of 
estates  granted  or  devised  in  fee  on  which  a  remainder  in 
fee  can  not  be  limited.  The  decree  of  the  colonial  court  was 
extraordinary  in  dismissing  the  bill  with  costs  when  there 
was  an  admission  and  some  proof  also  that  James  Bray, 
the  grandson,  had  other  negroes  which  came  from  his  wife 
and  her  father,  and  the  decree  was  wrong  in  not  decreeing 
those  negroes  to  the  appellants  and  in  not  making  inquiry 
into  the  property.  The  solicitors  concluded  by  asking  that 
the  decree  be  reversed.1 

The  respondents  stated  their  case  in  answer  to  this  in 
the  following  argument.  By  the  act  of  the  assembly  pas¬ 
sed  in  Virginia  in  1705  which  was  in  full  force  at  the  time 
that  James  Bray  the  grandfather  made  his  will  the  slaves 
were  to  be  taken  and  adjudged  to  be  real  estate  and  not 
chattels.  These  were  to  descend  to  the  heir  as  lands  of  in¬ 
heritance  would  do.  There  could  be  no  doubt  that  under 
this  act  slaves  could  be  disposed  of  or  devised  by  deed  or 
will  in  the  same  manner  as  any  real  estate  and  consequently 
could  be  entailed.  The  words  of  the  will  were  indisputably 

1  British  Museum  Additional  MSS.,  no.  36218,  folio  142.  Another 
appeal  involving  a  question  of  property  in  slaves  was  that  of  Thomas 
and  John  Edmundson  of  Virginia  v.  William,  Martha  and  Humphry 
Tabb,  1760.  Acts  Privy  Council,  vol.  iv,  p.  443. 
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sufficient  to  create  a  good  estate  tail  in  James  Bray  with 
remainder  over  to  Thomas  Bray.  The  subsequent  act  of 
1727  did  not,  as  it  had  been  conceived,  affect  the  case  ex 
post  facto,  for  the  intent  of  this  act  was  manifestly  only  to 
create  a  distinction  where  slaves  were  disposed  of  by  them¬ 
selves  and  where  they  were  disposed  of  with  lands.  By 
this  it  was  enacted  that  it  should  be  lawful  by  deed  or  will 
where  any  lands  should  be  settled  in  fee  tail  or  otherwise 
to  settle  or  devise  slaves  to  go  as  part  of  the  feehold  which 
would  lawfully  annex  them  thereto  and  that  they  should 
go  in  possession  or  remainder  with  such  lands.  Where 
lands  should  be  settled  or  devised  in  fee  tail  or  otherwise, 
and  in  the  same  deed  or  will  any  slaves  should  be  devised 
with  the  same  limitations,  the  slaves  should  go  therewith. 
This  being  the  case  under  discussion,  the  respondents  stated 
that  this  second  act  could  never  be  construed  to  defeat  the 
devise  in  this  case  but  on  the  contrary  confirmed  and  es¬ 
tablished  it.1 

The  committee  agreed  with  this  argument  and  in  its  re¬ 
port  to  the  Council  March  16,  1762,  recommended  a  judg¬ 
ment  in  favor  of  respondents.  The  Council  affirmed  the 
decree  of  the  colonial  court  April  5,  1762. 2 

An  attempt  to  bring  out  the  irregularities  to  be  found  in 
the  Massachusetts  courts  was  made  by  the  appeal  of  William 
Vassall  in  a  case  involving  the  question  of  defamation  of 
character.3  One  William  Fletcher,  a  citizen  of  Massachu- 

1  Acts  Privy  Council,  folio  143. 

2  Acts  Privy  Council,  vol.  iv,  no.  388. 

8 Acts  Privy  Council,  vol.  iv,  no.  220.  Another  appeal  involving 
defamation  of  character  in  this  period  was  that  of  Charles  Knowles, 
Rear  Admiral  of  the  White  Squadron,  from  judgments  of  the  courts 
at  Boston  in  his  action  against  Dr.  William  Douglas  of  that  city  for 
10,000  pounds  damages  for  “  a  scandalous  and  infamous  libel  ”  published 
in  June,  1748.  iOn  January  5,  1749  the  inferior  court  found  for 
Douglas.  On  Knowles’  appeal  the  superior  court  in  February  1749 
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setts,  brought  an  action  in  the  inferior  court  of  common 
pleas  held  in  Boston  charging  William  Vassall,  gentleman, 
with  having  uttered  words  to  the  prejudice  of  his  character. 
These  were  to  the  effect  that  Fletcher  was  not  financially 
sound  and  that  having  purchased  a  ship  he  had  insured  it 
for  more  than  it  was  worth  and  cast  it  away  in  order  to 
cheat  the  people  insuring  it.  Fletcher  maintained  that  these 
statements  had  caused  him  to  suffer  greatly  in  his  business 
and  in  respect  to  his  good  name.  He  had  Vassall  arrested 
who  was  held  by  the  colonial  authorities  in  what  Vassal! 
maintained  was  excessive  bail.  In  the  hearing  of  the  case 
in  the  inferior  court  of  common  pleas  Vassall  made  three 
several  pleas.  First,  that  the  words  charged  as  spoken 
could  not  be  held  to  have  been  spoken  within  the  jurisdic¬ 
tion  of  the  court  which  was  an  inferior  court  created  by  an 
act  of  assembly  to  try  civil  actions ;  secondly,  he  pleaded  the 
abatement  of  the  writ  for  several  defects  therein  and  third, 
the  plea  of  not  guilty.  The  case  was  brought  to  trial  and 
decided  in  favor  of  Vassall  by  this  inferior  court.  There¬ 
upon  Vassall  entered  a  special  exception  of  record.  With¬ 
out  producing  witnesses  or  evidence  of  any  sort  Fletcher 
brought  his  action  to  trial  before  a  jury  and  the  verdict  was 
again  given  for  Vassall. 

Fletcher  now  took  advantage  of  an  act  of  assembly  which 
provided  for  writs  of  review  and  brought  a  writ  of  review1 
March  18,  1752.1  Vassall  was  again  arrested  and  held  to 
bail  which  he  claimed  was  excessive  since  he  had  two  judg¬ 
ments  in  his  favor.  The  trial  on  the  review  occurred  De¬ 
cember  7,  1752.  Here  Fletcher  introduced  evidence  and 
despite  a  statute  of  limitations  of  actions  testimony  was 

awarded  him  750  pounds  and  costs.  Both  parties  brought  a  writ  of 
review  and  on  August  15,  1749,  judgment  was  given  in  favor  of  Douglas 
with  costs  of  court  in  each  action.  Acts  Privy  Council,  vol.  iv,  no. 
136,  p.  107. 

1 13,  William  III,  ch.  16. 
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brought  concerning  statements  made  two  years  before  the 
action  was  brought.  The  verdict  was  given  against  Vas- 
sall  with  the  heavy  damages  of  2000  pounds  of  the  pro¬ 
vince,  amounting  to  1500  pounds  sterling.  The  jury,  it 
was  thought,  was  influenced  by  an  irregularity  of  evidence 
and  influence  that  was  used  against  Vassall.  Therefore 
Vassall  was  allowed  an  appeal  to  the  King  in  Council,  but 
was  obliged  to  pay  the  sum  of  the  damages  because  the 
court  refused  to  stay  the  execution.1 

In  the  hearing  before  the  committee  January  22,  1754, 
the  appellant  asked  a  reversal  of  the  judgment.  He  argued 
that  the  colonial  court  should  have  passed  on  the  pleas  in 
abatement  and  the  respondent  should  have  replied  to  the 
appellant’s  plea  of  not  guilty.  Until  this  was  done,  it  was 
maintained,  the  case  could  not  be  brought  to  a  trial 
by  jury  and  for  this  alone  the  verdict  against  Vassall  and 
the  judgment  thereon  were  erroneous  and  ought  to  be  set 
aside.  He  also  stated  that  the  trial  in  the  inferior  court 
should  be  a  real  trial  and  not  a  mock  one  and  Fletcher  pro¬ 
duced  no  evidence  until  the  trial  by  a  writ  of  review. 
The  damages  were  given  for  all  the  words  in  the  action, 
and  at  the  several  times  they  were  sworn  to  have  been 
spoken  by  the  appellant,  and  part  of  them  were  claimed  to 
have  been  spoken  more  than  two  years  before  the  action 
was  brought  and  these  were  not  actionable  by  act  of  the 
assembly.  The  damages  being  entire  and  not  severable,  it 
appeared  upon  the  face  of  the  record  that  they  were  given 
inter  alia  for  words  on  which  no  action  lay  and  consequently 
must  be  set  aside.  A  great  part  of  the  evidence  on  which 
the  verdict  was  founded  was  illegal  and  improper.  The 
giving  of  such  damages  in  New  England  as  1500  pounds 
sterling  for  words  whence  little  or  no  damage  really  hap¬ 
pened  was  most  exorbitant.  This  sum  had  never  before 


1  British  Museum  Additional  MSS.,  no.  36217,  folio  46. 
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been  given  in  this  kind  of  action  in  any  of  the  British  plan¬ 
tations  and  would  be  considered  very  unusual  even  in  the 
kingdom  itself,  as  appeared  from  several  actions  tried  in 
the  city  of  London  where  “  credit  is  much  more  delicate 
than  in  the  Plantations  If  this  verdict  be  permitted  to 
stand  it  must  produce  “  an  infinite  number  of  these  actions 
as  a  short  and  easy  method  of  making  a  fortune,  at  the  ex¬ 
pense  and  ruin  of  many  honest  though  perhaps  rash  and  in¬ 
considerate  men  Furthermore,  partiality  was  charged 
on  the  part  of  the  Massachusetts  court  because  the  appellant 
was  refused  the  right  of  cross-examining  or  putting  such 
questions  to  the  respondent  and  the  witnesses  as  he  wished, 
which  was  illegal  and  oppressive. 

William  Fletcher,  the  respondent,  a  merchant  of  great 
trade  in  Boston  and  a  member  of  the  assembly  in  that  pro¬ 
vince,  was  brilliantly  represented  before  the  committee  by 
the  solicitors  A.  Flume  Campbell  and  Charles  Yorke.  Here 
it  was  maintained  that  Vassall  had  conceived  a  dislike  for 
Fletcher  because  of  some  lottery  tickets  in  which  both  had 
been  concerned.  The  arguments  advanced  for  the  respon¬ 
dent  were;  that  the  words  in  the  declaration  were  action¬ 
able;  that  they  had  been  spoken  and  repeated  often  against 
a  merchant;  that  they  were  proven  in  the  fullest  manner 
and  imported  the  greatest  damage  to  the  respondent’s  credit 
and  reputation  as  a  trader.  Furthermore,  the  damages  had 
Ibeen  assessed  by  a  jury  acquainted  with  the  circumstances 
of  both  parties  and  as  no  application  was  ever  made  to  the 
court  in  the  colony  to  set  aside  the  verdict  on  account  of  the 
damages  being  considered  excessive,  they  could  not  be 
deemed  so  in  England.1 

In  accordance  with  the  committee  report  of  January  22, 
1754,  the  judgment  of  the  colonial  court  of  review  was  re- 

1  The  appellants  and  respondent’s  case,  Vassall  v.  Fletcher,  British 
Museum  MSS.,  no.  32217. 
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versed  but  the  plaintiff  in  the  action,  Fletcher,  was  to  be  at 
liberty,  after  repaying  Vassall  the  damages  and  costs 
awarded  with  interest,  to  proceed  with  a  new  action  in  the 
inferior  court.  The  grounds  upon  which  the  judgment  was 
reversed  was  that  the  plaintiff  gave  no  evidence  in  either  of 
the  former  trials  on  which  the  case  could  with  any  pro¬ 
priety  be  reviewed  by  a  jury  and  was  not  therefore  entitled 
to  a  writ  of  review.1 

Three  New  England  appeals  are  of  interest  in  showing 
the  state  of  affairs  in  those  colonies  with  regard  to  finance. 
Edward  Fogg  of  Rhode  Island  owed  a  sum  of  money  to 
William  Harvey  of  Charleston,  South  Carolina.  Harvey 
had  been  given  judgments  against  Fogg  in  the  inferior  and 
superior  courts  of  Rhode  Island.  While  this  appeal  was 
pending  the  assembly  of  Rhode  Island  abolished  the 
court,  but  passed  an  act  May  22,  1744,  that  persons  who 
had  appeals  in  the  court  might  take  them  to  the  King  in 
Council.  The  commitee  found  that  Fogg  had  only  prayed 
the  appeal  for  the  sake  of  unjustly  delaying  the  payment  of 
the  sum  of  money  and  had  not  in  any  way  prosecuted  his 
appeal,  although  the  time  for  so  doing  had  elapsed.  Con¬ 
sequently,  November  28,  1745,  the  appeal  was  dismissed.2 
Joseph  Sherburne,  May  31,  1750,  one  of  the  captains  of 
the  New  Hampshire  regiments,  complained  of  the  proceed¬ 
ing  of  Governor  Wentworth  in  denying  to  do  justice  to  the 
petitioner  in  regard  to  his  pay  as  captain  of  the  foot  from 
June  30,  1746  to  October  31,  1747,  and  prayed  that  the 
governor  might  be  ordered  to  make  the  petitioner  satis¬ 
faction  for  his  loss  of  time  and  expenses  in  prosecuting 
this  affair  as  it  had  been  occasioned  by  the  governor’s  un¬ 
justifiable  proceedings.3  Along  the  same  lines  Governor 

1  Acts  Privy  Council,  vol.  iv,  p.  226. 

2  Acts  Privy  Council,  vol.  iv,  no.  12,  p.  10. 

3  Ibid.,  no.  130,  p.  100. 
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Shirley  of  Massachusetts  appealed  from  the  judgment  of 
the  superior  court  at  Boston  of  September  5,  1749,  on  a 
writ  of  review  in  a  case  between  him  and  Samuel  Waldo 
in  relation  to  several  bills  of  exchange  and  bills  of  credit 
issued  to  Samuel  Waldo  for  the  pay  of  one  of  the  American 
regiments.1 

The  appeals  involving  questions  of  disposal  of  land  are 
still  in  evidence.  These  appeals  are  from  cases  of  dispute 
arising  between  the  resident  of  one  colony  and  the  resident 
of  another;  from  cases  involving  boundary  disputes  between 
the  colonies,  principally  between  Massachusetts  and  New 
Hampshire;  from  cases  involving  entailed  estates;  from 
cases  involving  disputes  over  questions  of  disposal  of  land 
by  will  with  actions  of  ejectment  and  trespass.  At  least 
one  of  these  appeals  again  involves  the  question  of  the  In¬ 
dian  lands.  Decisions  are  approved  which  meet  the  require¬ 
ments  of  English  tradition  and  which  attempt  to  correct 
any  deviation  from  the  accepted  standard. 

Daniel  Parke,  a  resident  of  Virginia  and  at  his  death 
Governor  of  the  Leeward  Islands,  in  order  to  throw  the 
burden  of  his  debts  wholly  upon  his  Virginian  and  English 
estates,  made  a  will  in  1709  which  gave  all  his  estate  in  the 
Leeward  Islands  to  Lucy,  the  daughter  of  Mrs.  Catherine 
Chester,  or  if  she  died  in  infancy  to  her  mother.  After  her 
death  the  estate  was  to  go  to  a  godson,  Julius  Caesar  Parke. 
A  condition  of  the  bequest  was  that  Lucy  Chester  and  her 
husband  and  heirs  should  take  the  name  of  Parke  and  use 
the  coat  of  arms  of  that  family,  which  belonged  to  Essex. 
If  Julius  Caesar  Parke  had  no  heirs  the  estate  was  to  pass 
to  the  heirs  of  Frances,  his  daughter  by  his  wife  Jane 
Parke,  whom  he  had  left  in  Virginia  and  who  had  married 
John  Custis  of  that  colony.  If  there  were  no  heirs  by  this 
daughter  the  estate  was  to  go  to  his  second  daughter  in 

1  Acts  Privy  Council,  vol.  iv,  no.  130,  p.  gg. 
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Virginia,  Lucy  Byrd,  the  wife  of  William  Byrd.  The  name 
of  Parke  was  always  to  be  taken  by  the  possessor  of  the 
estates.1 

Lucy  Chester  married  Thomas  Dunbar  in  the  Leeward 
Islands,  who  took  the  name  of  Parke  and  sought  to  have 
Colonel  Parke’s  debts  paid  by  Custis  out  of  the  Virginian 
and  English  estates.  On  the  death  of  Thomas  Dunbar 
Parke  proceedings  were  continued  by  Charles  Dunbar  and 
other  executors  of  the  will  of  Thomas  Dunbar  Parke.  On 
the  death  of  John  Custis  in  Virginia,  Daniel  Parke  Custis 
was  left  his  sole  heir  and  executor.  The  case  was  heard 
in  the  Virginia  courts  and  April  10,  1754,  the  Virginia 
chancery  dismissed  the  bill  of  Charles  Dunbar,  who  was  by 
that  time  the  only  surviving  acting  executor  of  the  will  of1 
Thomas  Dunbar  Parke,  against  Daniel  Parke  Custis,  who 
was  the  possessor  of  the  estates  in  Virginia.  Charles  Dun¬ 
bar  felt  that  the  Virginia  court  had  shown  partiality  to  one 
of  its  own  residents  and  appealed  the  case  which  was  re¬ 
ferred  to  the  committee  April  3,  1755. 2 

From  the  nature  of  the  final  decision  and  as  an  attempt 
to  justify  the  Virginia  judgment  it  is  the  respondent’s  case 
which  is  of  interest.  The  case  was  heard  in  the  Privy 
Council  chambers  on  Friday  June  24,  1757.  The  respond¬ 
ent  was  represented  by  Yorke  and  Plratt  as  solicitors. 
Here  it  was  brought  out  that  Colonel  Parke  had  an  en¬ 
tailed  estate  in  Virginia  left  him  by  his  father.  He  left 
Virginia  and  went  to  England  where  he  also  had  property. 
He  saw  service  in  Flanders.  Extracts  of  letters  written 
March  17,  1702  and  July  30,  1703,  were  offered  to  show1 
his  affection  for  his  daughter  Frances  in  Virginia  and  his 
desire  to  leave  her  a  plentiful  fortune.  He  had  repeated 

1  Dunbar  v.  Custis.  Acts  Privy  Council,  vol.  iv,  pp.  288-289;  British 
Museum  Additional  MSS.,  no.  36217. 

2  Acts  Privy  Council,  vol.  iv,  no.  270. 
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this  at  the  time  of  her  marriage  to  John  Cuistis.  An  affi¬ 
davit  was  introduced  to  show  that  'Colonel  Parke  had  told 
Commissary  Blair  in  London  that  he  intended  giving  his 
wife  and  daughter  his  estate  in  Virginia.  Upon  these  facts 
the  respondents  based  several  reasons  why  the  judgment  of 
the  Virginia  courts  should  be  affirmed.  In  this  case,  it  was 
maintained  that  the  original  will  was  not  produced,  much 
less  proved,  in  Virginia  and  the  only  evidence  of  its  exist¬ 
ence  was  a  pretended  copy  taken  from  the  registry  of 
Antigua  where  the  original  was  not  to  be  found.  It  was 
contrary  to  the  rules  of  law  and  equity  to  make  a  decree 
upon  the  foundation  of  a  will  to  affect  real  and  personal 
estate,  unless  it  has  been  duly  proven.  Therefore  the  ap¬ 
pellant  could  not  be  entitled  to  a  decree  against  the  estate 
and  effects  of  the  testator  in  Virginia.  In  like  manner  it 
was  impossible  for  the  appellant  to  entitle  himself  to  a  decree 
in  respect  to  the  assets  in  England.  At  the  time  of  re¬ 
gistering  it  in  Antigua  two  witnesses  on  oath,  ex  parte,  at¬ 
tested  their  own  signatures  and  that  of  the  testator  without 
the  least  notice  of  the  third  witness  whose  name  was  pre¬ 
tended  to  be  subscribed.  It  was  no  just  and  reasonable  con¬ 
struction  to  presume  that  the  testator  wished  to  have  all  his 
debts  paid  from  the  Virginia  and  English  estates,  when  the 
estate  in  the  Leeward  Islands  was  three  times  more  in  value 
than  all  the  rest  of  the  property.  The  manifest  general  intent 
of  the  testator  certainly  was  not  to  have  his  own  daughter 
for  whom  he  had  great  affection  bear  the  burden  of  his 
debts  while  his  whole  estate  in  the  Leeward  Islands  passed 
to  an  illegitimate  child.  The  letters  introduced  as  evidence 
amounted  to  an  agreement  to  settle  a  fortune  upon  Frances 
in  equity.1 


1  British  Museum  Additional  MSS.,  no.  36217,  folios  165-168.  Yorke’s 
own  handwriting  on  the  outside  of  the  printed  case  “  Decree  varied — - 
cause  to  stand  over  and  plaintiff  at  liberty  to  demand  his  bill  by 
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The  committee  reported  their  decision  June  24,  1757. 
Six  days  later,  in  accordance  with  this  report,  the  decree  of 
the  Virginia  court  was  reversed  and  the  case  was  ordered 
to  stand  over  for  a  want  of  parties.  But  the  plantiffs  were 
allowed  to  amend  their  bill  by  adding  the  proper  parties.1 

Also  with  regard  to  the  disposal  of  property  Rhode  Island 
was  accused  of  showing  partiality  to  her  own  residents. 
The  colony  was  accused  of  refusing  an  appeal  upon  the 
technical  grounds  that  the  controversy  was  not  of  the  value 
of  150  pounds  sterling  and  the  appeal  had  not  been  re¬ 
quested  within  the  one-year  limit  in  a  case  involving  a  dis¬ 
pute  over  land  within  her  territory.2  This  was  the  appeal 
of  Daniel  Stanton  of  Philadelphia  from  the  judgment  of  the 
superior  court  of  Rhode  Island  in  October,  1749,  in  favor 
of  Elias  Thompson,  reversing  a  judgment  of  the  superior 
court  of  that  province  in  March,  1748.  The  matter  in  con¬ 
troversy  between  them  was  a  fifth  part  of  six  hundred  acres 
of  land  in  King’s  'County,  Rhode  Island  known  as  Cedar 
Swamp.  It  also  involved  the  question  of  a  purchase  of 
land  from  the  Indians. 

One  Robert  Stanton  had  purchased  from  the  Indians  a 
tract  of  land  called  Misquamacuck  sold  to  them  by  the 
Indian  chief,  Sosoa,  and  known  as  Sosoa’s  purchase.  He 
had  formed  a  small  landed  society  for  settling  this  land. 
In  1669  a  tract  of  land  was  erected  into  a  township  by  act 
of  assembly  and  this  township  was  called  Westerly.  In 

adding  proper  parties.”  The  answer  of  Custis  in  November  1753  had 
objected1  to  the  omission  of  the  other  executors  and  of  Daniel,  Elizabeth 
and  Lucy,  children  of  Thomas  Dunbar  Parke,  as  parties. 

1  Acts  Privy  Council,  vol.  iv,  p.  289. 

2  British  Museum  Additional  MSS.,  no.  36218,  folio  1.  On  the  outside 
of  the  printed  brief  in  Yorke’s  handwriting  “  Right  of  appeal  denied  by 
Rhode  Island  because  the  controversy  was  oot  of  150  pounds  sterling 
and  the  appeal  would  have  to  take  place  one  year  from  the  third  of 
October,  1749.” 
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1682  by  another  act  the  Assembly  confirmed  the  purchase 
made  from  the  Indians  because  of  the  doubt  expressed  by 
some  of  the  right  of  individuals  to  buy  land.  The  appel¬ 
lant,  Daniel  Stanton,  derived  title  from  Robert  Stanton,  one 
of  the  original  proprietors.  The  respondent  Elias  Thomp¬ 
son  also  had  a  share  in  the  land  through  his  father  by  a 
conveyance  of  the  land  by  one  Benajah  Bushual,  September 
17,  1720.  The  tract  of  land  was  surveyed  by  the  province 
surveyor  and  he  laid  out  a  tract  of  part  cedar  swamp  and 
part  upland  of  about  600  acres.  This  was  recorded  as 
being  possessed  by  three  Rhode  Island  men,  one  of  them 
Elias  Thompson,  and  the  appellant  Daniel  Stanton,  who 
lived  in  Pennsylvania.  The  appellant  in  January  1746  be¬ 
gan  an  action  for  the  partition  of  the  land  in  the  inferior 
court  of  common  pleas  in  Rhode  Island.  Thompson  here 
pleaded  that  Stanton  was  not  tenant  in  common  with  him 
and  therefore  had  no  right  to  a  division  of  'Cedar  Swamp. 
At  the  trial  Stanton  proved  the  case  as  he  had  stated  it  and 
Thompson  answered  that  the  title  of  the  land  was  vested  in 
the  freeholders  of  the  town.  The  verdict  in  this  hearing 
was  against  Stanton  and  judgment  was  entered  against  him 
with  costs. 

An  appeal  was  then  taken  to  the  superior  court  where  the 
judgment  of  the  inferior  court  was  reversed  and  a  judg¬ 
ment  of  partition  awarded  to  Stanton  with  costs.  A  writ 
of  review  was  brought  by  Thompson  before  the  superior 
court  and  the  trial  upon  this  was  heard  October,  1749. 
The  jury  here  gave  a  decision  reversing  the  former  judg¬ 
ment  of  the  superior  court.  The  appeal  was  asked  for 
some  time  later  but  was  refused  by  the  colonial  court.  Then 
Stanton  made  a  direct  petition  and  upon  the  committee  re¬ 
port  of  February  12,  1756,  the  appeal  was  admitted  five 
days  later  and  on  the  twenty-eighth  of  the  month  Richard 
Partridge  gave  the  security  for  the  hearing.1 

1  Acts  Privy  Council,  vol.  iv,  p.  287,  no.  266. 
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The  case  was  heard  ‘before  the  committee  of  the  Council 
March  2,  1759.  The  respondent  pleaded  that  the  deed  of 
purchase  from  Sosoa  was  merely  a  surrender  of  his  right 
to  the  lands  and  was  not  in  its  nature  a  conveyance  or  deed 
of  sale  of  the  lands  in  fee  simple.  The  purchasers  could 
not  in  the  year  1660  accept  a  legal  estate  in  fee  simple  in 
lands  in  Rhode  Lsland,  not  having  at  that  time  any  grant 
or  license  from  the  crown  to  make  such  a  purchase.  Allow¬ 
ing  the  most  liberal  contraction,  an  estate  in  joint-tenancy 
was  created  and  this  must  either  have  continued  or  been 
severed.  If  it  continued  there  was  no  basis  for  a  demand 
of  one  fifth  part  and  if  it  was  severed  it  was  impossible  to 
determine  Stanton’s  fifth  part.  Neither  Robert  Stanton,  the 
original  purchaser,  himself,  or  any  of  his  descendants  ever 
contributed  a  penny  to  the  improvement  of  the  land  or  ever 
possessed  one  foot  of  the  purchased  land  or  ever  directly 
or  indirectly  set  up  any  claim  to  the  land  until  the  present 
case  arose.  Finally,  it  was.  argued  that  the  laws,  of  Eng¬ 
land  antecedent  to  1663,  particularly  in  this  case  the  statutes 
of  limitation,  of  their  own  proper  authority  extended 
to  Rhode  Island.  In  addition,  the  acts  of  the  assembly 
state  that  the  laws  and  statutes  of  England  should  be  in 
force  there.  By  these  laws  a  total  lapse  of  eighty-six  years 
had  passed  without  any  claims  being  made  to  the  land. 
Moreover  it  was  stated  that  the  appellant  by  living  in  a 
different  province  had  prevented  the  respondent  from  ob¬ 
taining  any  payment  of  the  costs  given  in  the  Rhode  Island 
courts,  but  in  addition  had  drawn  the  respondent  into  the 
expense  of  defending  his  appeal.  The  appeal  was  dismissed 
March  3,  1759.1 

The  difficulties  occasioned  by  the  settlement  of  the  bound- 

1  Hardwicke  Papers.  British  Museum  Additional  MSS.,  no.  36218, 
folio  8.  In  the  handwriting  on  the  outside  of  the  printed  case  “decree 
affirmed”;  Acts  Privy  Council,  vol.  iv,  p.  287. 
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ary  disputes  between  Massachusetts  and  New  Hampshire 
became  the  basis  of  a  series  of  appeals  to  the  King  in 
Council.  A  Board  of  Trade  representation  upon  the  mat¬ 
ter  containing  a  statement  of  the  difficulties  and  disputes 
which  had  arisen  in  New  Hampshire  with  respect  to  the 
property  in  lands  and  which  had  affected  the  peace  and  de¬ 
velopment  of  the  province  was  referred  to  the  committee 
February  7,  1753.' 1  This  Board  of  Trade  representation 
was  read  in  March  and  again  in  July  and  decision  in  the 
matter  ordered  to  be  delayed  until  further  information  should 
be  f  orthcoming  from  the  colonies..  The  matter  was  brought 
to  the  notice  of  the  committee  again,  however,  by  a  second 
representation  of  the  Board  of  Trade  resulting  from  a  peti¬ 
tion  of  the  Reverend  Timothy  Walker  of  New  Hampshire 
on  behalf  of  himself  and  other  proprietors  of  lands  in  the 
colony.  This  petition  set  forth  that  by  virtue  of  grants 
from  the  province  of  Massachusetts  Bay,  made  more  than 
twenty  years  before,  he  and  other  proprietors  had  become 
possessed  of  many  small  parcels  of  land  which  by  the  set¬ 
tlement  of  the  boundary  between  Massachusetts  and  New 
Hampshire  had  been  determined  to  lie  within  the  province 
of  New  Hampshire.  Actions  of  ejectment  had  been  brought 
by  persons  pretending  to  have  holdings  of  the  same  lands 
from  the  governor  of  New  Hampshire.  As  several  of  the 
parcels  of  land  were  separately  of  a  smaller  value  than  that 
for  which,  by  the  king’s  instructions,  an  appeal  was  allowed 
to  His  Majesty  in  Council,  the  petitioner  asked  that  the  king 
should  explain  his  inductions  or  give  further  instructions  as 
might  admit  appeals  to  the  Council,  in  cases  where  the 
matter  in  question  related  to  titles  in  lands  although  the 
value  of  the  lands  [immediately  appealed  for  be  less  than  al¬ 
lowed.  The  committee  requested  the  Board  of  Trade,  July 

1  Acts  Privy  Council,  vol.  iv,  no.  202. 
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23,  1755,  to  prepare  additional  instructions  and  these  were 
reported  back  by  the  committee  on  August  7.  Five  days 
later  an  order  was  issued  recommending  that  the  petition 
be  granted  asi  the  attorney  and  solicitor  general  had  con¬ 
sidered  it  and  found  it  convenient  and  reasonable.1 

With  regard  to  this  question  two  appeals  reached  the 
King  in  Council.  These  were  appeals  from  judgments  in 
the  New  Hampshire  courts  in  favor  of  the  proprietors  of1 
the  township  of  Bow  in  that  province.  The  first  of  these 
was  allowed  in  March,  1754,  upon  a  petition  of  John  Mer¬ 
rill.2  The  second  was  the  appeal  of  Benjamin  Rolfe  and 
others  in  1762  from  two  verdicts  of  the  inferior  and  super¬ 
ior  courts  of  New  Hampshire  in  September  and  Novem¬ 
ber,  1760. 8  The  home  government  did  what  it  could  in  a 
legal  way  in  both  these  cases  to  straighten  out  the  difficulties. 

Merrill’s  appeal  in  1754  set  forth  the  facts  in  the  case. 
In  1755  Benjamin  Stephens  and  others  had  applied  from 
the  government  of  Massachusetts  Bay  for  a  grant  of  land 
at  Pennycock  and  this  had  been  granted  by  the  council, 
assembly  and  governor.  Agreeably  to  this  the  land  was 
surveyed  in  1726  and  in  February  of  the  next  year  several 
settlers  were  admitted  to  the  tract  along  the  Merrimac  of 
whom  John  Merrill  was  one.  In  1733  the  settlement  had 
grown  to  such  proportions  that  it  was  incorporated  into 
a  township  by  the  name  of  Rumford  by  an  act  of  the  as¬ 
sembly  of  Massachusetts  which  was  confirmed  by  the  king. 
Later  the  king  appointed  a  commission  to  determine  the 

1 Acts  Privy  Council,  vol.  iv,  pp.  197-198. 

’Merrill  v.  Proprietors  of  the  township  of  Bow.  Acts  Privy  Council, 
vol.  iv,  no.  231,  pp.  239-243. 

’Benjamin  Rolfe,  Esq.  et  al.  v.  Proprietors  of  the  Common  and  Un¬ 
divided  Lands  lying  within  the  township  of  Bow  in  the  Province  of 
New  Hampshire.  Hardwicke  Papers,  British  Museum  Additional  MSS., 
no.  36218,  folio  181. 
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boundary  between  New  Hampshire  and  Massachusetts  when 
a  dispute  arose  over  the  question,  but  with  the  express  de¬ 
claration  that  nothing  was  to  be  done  by  the  commission 
which  would  affect  private  property.  In  1740  an  order  in 
council  gave  the  limits  of  the  two  colonies  according  to  the 
decision  of  the  commission  appointed  to  determine  the 
boundaries  and  by  this  Rumford  which  had  been  under¬ 
stood  previously  to  be  in  Massachusetts  was  now  placed  in 
New  Hampshire.  On  November  14,  1750,  certain  persons 
from  New  Hampshire,  in  the  name  of  the  proprietors 
of  the  common  and  undivided  lands  lying  in  and  being  in 
the  town  of  Bow,  brought  an  action  of  ejectment  against 
John  Merrill  and  others  in  the  inferior  court  of  common 
pleas  held  at  Portsmouth  by  which  they  demanded  of  Mer¬ 
rill  eight  acres  of  land  with  the  appurtenances.  These  New1 
Hampshire  people  alleged  that  their  title  went  back  to  1727 
and  that  Merrill  had  entered  upon  the  land  and  had  kept 
them  from  possession  for  the  space  of  twenty- three  years. 

It  was  determined  to  make  an  issue  of  the  case.  Merrill 
pleaded  not  guilty  on  March  7,  1750,  when  the  case  came 
for  hearing  in  the  inferior  court.  The  jury  here  gave  a 
verdict  for  Merrill  with  costs  of  court.  The  plaintiffs  ap¬ 
pealed  to  the  next  superior  court  of  judicature  held  in  De¬ 
cember,  1752.  At  this  trial  the  plaintiffs  produced  a  grant 
dated  May  20,  1727,  made  by  John  Wentworth  as  lieutenant 
governor  of  New  Hampshire  for  a  tract  of  land  to  be  a 
town  incorporated  under  the  name  of  Bow.  The  plain¬ 
tiffs  also  produced  a  return  of  the  laying  out  of  the  town 
of  Bow  in  1728  which  interfered  in  a  considerable  manner 
with  the  town  of  Rumford.  The  plaintiffs  also  introduced 
oral  evidence  to  show  that  objection  had  been  made  by  them 
to  the  settlement  at  Rumford,  although  nothing  definite  was 
done  until  the  boundary  dispute  was  settled.  The  jury  in 
this  trial  in  the  superior  court  gave  their  verdict  for  the 
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plaintiffs  ;  the  former  judgment  was1  reversed  with  costs  of 
court.  Merrill  brought  a  writ  of  review  before  the  superior 
court  and  in  August,  1753,  this  court  affirmed  the  former 
judgment  of  the  superior  court  and  stated  that  Merrill 
should  pay  the  costs  which  amounted  to  18  pounds,  5  shil¬ 
lings. 

Merrill  asked  for  an  appeal  to  the  King  in  Council.  This 
was  denied  by  the  superior  court  because  the  premises  were 
not  of  sufficient  value.  He  then  petitioned  the  king  for 
an  appeal  and  this  was  granted.  It  was  felt  that  the  appeal 
should  be  granted  because  it  involved  a  question  affecting 
Merrill's  right  to  several  other  lands  of  considerable  value 
in  the  whole  and  much  exceeding  the  sum  limited  by  the 
royal  instructions.  This  appeal  also  affected  the  rights  of 
other  persons  who  were  placed  in  the  same  circumstances 
and  who  held  land  under  the  same  title.  The  appeal  there¬ 
fore  was  granted  to  avoid  a  multiplicity  of  other  suits  of 
the  same  nature.1  June  24,  1755,  after  a  report  from  the 
committee  who  heard  the  case  in  May  the  judgments  against 
Merrill  were  reversed  and  an  order  issued  that  he  should 
have  restored  to  him  all  he  had  lost  by  the  judgments.2 

Against  the  aggression  of  the  proprietors  of  the  town¬ 
ship  of  Bow  who  claimed  one  thousand  acres  as  part  of  their 
grant  of  eighty-one  square  miles  from  John  Wentworth, 
governor  of  New  Hampshire  in  1727,  the  second  appeal 
reached  the  King  in  Council  in  1762.  In  August,  1728, 
several  persons  who  had  served  as  volunteers  against  the 
Indians  under  Captain  John  Lovewell  prayed  that  a  tract 
of  land  might  be  granted  to  them  for  their  services  in  the 
war.  This  was  granted  by  the  house  of  representatives  of 
Massachusetts  and  six  miles  square  lying  on  each  side  of 


1  Acts  Privy  Council,  vol.  iv,  p.  243. 
3  Ibid,,  p.  239. 
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the  Merrimac  River  and  to  begin  where  Rumford  ended 
was  given  to  the  forty-seven  soldiers  who  were  with  Cap¬ 
tain  Lovewell  at  Pigwackett.  This  grant  was  surveyed  and 
confirmed  to  the  new  settlers  July  9,  1729.  These  pro¬ 
prietors  then  carried  on  their  settlement  which  adjoined 
that  at  Rumford  and  in  1737  had  “  a  good  parish  filled  with 
inhabitants  Of  course,  these  settlements  came  into  con¬ 
flict  with  the  New  Hampshire  proprietors  of  the  township 
of  Bow  as  soon  as  the  boundary  dispute  was  settled  by  the 
king’s  commission.  The  case  was  heard  in  the  inferior  and 
superior  courts  of  New  Hampshire  which  invariably  re¬ 
turned  a  verdict  for  the  citizens  of  the  province.  The  case 
was  heard  before  the  committee  on  December  17,  1762.  Two 
days  later,  basing  decision  upon  the  precedent  established 
by  the  preceding  case,  the  judgments  were  reversed  and  the 
appellants  were  restored  to  all  that  they  had  lost  through 
these  judgments.1 

In  three  cases  over  control  of  tracts  .of  land  the  King 
in  Council  based  decisions  on  technicalities  which  were 
involved  in  the  judgments  of  the  colonial  courts.  Concern¬ 
ing  the  will  of  Henry  Sherburne  of  New  Hampshire,  and 
his  estate  John  Sherburne  appealed  from  a  judgment  of  the 
supreme  court  of  probate  of  wills  in  1758  in  favor  of  the 
other  children  of  the  testator.  In  April,  1762,  the  judg¬ 
ment  of  the  colonial  court  was  reversed  by  the  King  in 
Council  with  the  statement  that  the  court  of  probate  had  no 
jurisdiction  in  so  far  as  the  will  related  to  real  estate,  but 
upon  the  rest  of  the  case  the  decision  of  1758  might  stand 
affirmed. 1  An  appeal  from  Virginia  concerning  a  decree 

1  Acts  Privy  Council,  vol.  iv,  pp.  527-530.  British  Museum  Additional 
MSS.,  no.  36218,  folios  181-192.  Maps  showing  extension  of  the  Rum¬ 
ford  settlement,  folio  192. 

3  British  Museum  Additional  MSS.,  no.  36218,  folio  147.  Acts  Privy 
Council,  vol.  iv,  no.  382. 
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made  in  the  general  court  of  chancery  in  April,  1761,  re¬ 
lating  to  the  payment  of  several  legacies  provided  for  by 
the  will  of  Neil  Buchanan  brought  a  speedy  and  definite 
answer  from  the  Council.1  The  decree  of  the  chancery 
court,  which,  it  was  definitely  stated,  should  not  have  been 
carried  into  execution  pending  the  appeal,  was  reversed  and 
the  money  received  by  the  respondents  was  to  be  repaid  with 
four  per  cent  interest  with  the  deduction  of  the  dividend  of 
seven  shillings  in  the  pound  payable  under  the  commission 
in  respect  to  debts  from  the  estate  of  a  bankrupt.  The  ap¬ 
peal  of  John  Potter  of  South  Kingston,  Rhode  Island 
from  the  judgments  of  the  inferior  and  superior  courts  in 
that  province  in  1761  in  favor  of  George  Hazard  was  dis¬ 
missed  with  twenty  pounds  costs.  Hazard  had  been  a  de¬ 
fendant  to  an  action  of  trespass  and  ejectment  brought  by 
Potter  to  recover  possession  of  Little  Comfort  Island  in 
Point  Judith  Pond,  South  Kingston.  The  defense  main¬ 
tained  that  Potter’s  action  was  barred  by  twenty  years’  un¬ 
interrupted  possession.  This  the  Council  upheld.2 

In  a  Rhode  Island  case  involving  property  in  land  with 
a  dwelling  house  which  had  been  mortgaged,  the  King  in 
Council  took  exception  to  the  judgments  of  the  colonial 
court.3  One  Gideon  Cornell  mortgaged  his  house  and  land 
in  Newport  to  Thomas  Shearman  in  1753  for  the  sum  of 
6000  pounds  Rhode  Island  currency.  The  deed  was  ex¬ 
ecuted  by  Cornell  and  Rebecca,  his  wife,  and  was  recorded 
at  Newport  September  27,  1753.  Later  Shearman  became 

1  Samuel  Richards  ct  al.  v.  John  Judson  et  al.,  British  Museum  Addi¬ 
tional  MSS.,  no.  36218,  folio  199-204.  The  statement  of  the  case  is  given 
with  Lord  Mansfield’s  reasons  for  reversing  the  decree  of  the  court 
below.  This  case  involved  the  act  of  the  Virginia  Assembly  for  the 
better  recovering  of  debts  due  inhabitants. 

2  Potter  v.  Hazard.  Additional  MSS.,  no.  36218,  folio  240.  Acts 
Privy  Council,  vol.  iv,  no.  489. 

3  Acts  Privy  Council,  vol.  iv,  no.  603. 
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bound  to  Cornell  in  the  sum  of  13,200  pounds  current  pas¬ 
sable  bills  of  public  credit,  old  tenor.  By  agreement  this 
was  to  be  void  upon  payment  by  Cornell  to  Shearman  of 
the  6000  pounds  on  the  twenty -first  day  of  September,  1 754. 
He  was  also  to  pay  and  discharge  all  obligations  given 
by  both  of  them  to  any  persons  whatsoever  before  the 
twenty -first  day  of  September  1754.  In  return  the  pro¬ 
perty  was  to  be  re-conveyed  by  Shearman  to  Cornell.  This 
bond  from  Shearman  to  Cornell  was  executed  September 
23,  I753-  Shearman  acknowledged  this  bond  before  a  jus¬ 
tice  of  the  peace,  but  Cornell  neglected  to  have  it  recorded 
as  he  should  have  done,  according  to  a  law  of  the  colony 
passed  in  1714.1 

Gideon  Cornell  being  in  possession  of  the  mortgaged  prem¬ 
ises  let  them  to  one  Benjamin  Nichols  at  300  pounds  cur¬ 
rency  per  annum.  On  the  twenty-first  of  September,  1754, 
the  mortgage  money  not  having  been  paid  Shearman  took 
possession  of  the  property  and  received  the  300  pounds  for 
the  first  year’s  rent.  He  then  let  the  house  to  Nichols  for 
200  pounds  per  annum  and  Nichols  expended  the  sum  of 
29  pounds,  17  shillings,  10  pence  in  necessary  repairs  dur¬ 
ing  his  occupancy  from  1754  to  1756.  On  the  13th  of 
December,  1756,  Shearman  and  his  wife  by  deed  conveyed 
the  property  to  Joseph  Wanton  and  this  was  recorded  Feb¬ 
ruary,  1757.  From  the  time  of  his  purchase  Wanton  con¬ 
tinued  in  quiet  possession  of  the  premises  and  expended 
sums  in  repairs  amounting  to  960  pounds,  4  shillings,  10 
pence  currency  by  which  the  property  greatly  increased  in 
value.  Cornell,  finding  the  estate  greatly  improved  and 
thinking  he  might  recover  the  premises  with  the  improve¬ 
ments  upon  the  payment  of  the  nominal  sum  borrowed  by 


1  An  Act  entitled  “An  Act  for  Registering  Deeds  and  Conveyances 
and  for  the  preventing  of  clandestine  and  uncertain  sale  of  Houses  and 
Lands.”  Additional  MSS.,  no.  36220,  folio  115. 
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him,  nothwithstanding  that  the  estate  in  law  had  become 
absolute  and  that  the  remedy  should  have  been  by  a  bill  in 
equity,  brought  an  action  of  trespass  and  ejectment  in  the 
inferior  court  of  common  pleas  at  Newport.  The  decision 
of  this  court  in  a  trial  held  May  30,  1763,  was  that  Cornell 
should  recover  the  possession  of  the  land  upon  the  payment 
of  6600  pounds  old  tenor  bills  of  credit,  and  one  year’s  in¬ 
terest.  Shearman  appealed  the  case  to  the  superior  court. 
Here  it  was  decided  that  Shearman’s  plea  was  insufficient 
to  bar  Cornell’s  action  and  that  Cornell  should  recover  the 
premises  from  Shearman  if  he  should  pay  to  Shearman 
the  full  sum  of  363  pounds  reckoned  at  the  rate  or  six  shil¬ 
lings  to  the  Spanish  dollar.  From  this  decision  an  appeal 
was  taken  to  the  King  in  Council.1 

The  case  was  heard  before  the  committee  on  June  io, 
1767.  Through  his  attorneys,  Yorke  and  Forrester,  the 
appellant  stated  that  the  sum  adjudged  to  be  paid  was  no 
equivalent  for  the  sum  borrowed  in  September,  1753.  At 
the  time  the  mortgage  was  made  a  Spanish  milled  dollar 
was  equal  in  value  to  3  pounds,  10  shillings  of  the  bills  bor¬ 
rowed;  in  the  year  1763  when  the  ejectment  was  brought 
it  was  equal  to  7  pounds  of  the  same  bills.  No  legal  tender 
had  been  made  because  there  was  by  the  act  of  Parliament 
restraining  paper  bills  of  credit  in  His  Majesty’s  colonies,2 
nothing  therein  contained  to  make  any  bills  of  credit  in  the 
colonies  legal  tender.  The  several  sums  laid  out  in  repairs 
and  improvements  of  the  mortgaged  premises  ought  to  have 
been  allowed.  The  whole  amount  justly  due  amounted  to 
961  pounds,  10  shillings,  4  pence  in  old  tenor  bills.  On  re¬ 
port  of  the  committee  the  judgments  of  the  colonial  courts 
were  reversed  and  Cornell  was  to  recover  the  premises  in 
dispute  on  condition  of  paying  to  Shearman  within  a  time 

1 Additional  Mss.,  no.  36220,  folio  115. 

3  24  George  III,  ch.  53. 
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to  be  limited  by  the  colonial  court  a  sum  of  18,087  pounds, 
10  shillings,  4  pence  with  six  per  cent  interest  from  May 
21,  1763.1 

It  hasj  been  pointed  out  that  merchants-,  because  of  the 
difficulties  involved  in  the  colonial  trade,  were  often  ap¬ 
pellants  from  the  decisions  of  the  colonial  courts.  In  the 
later  eighteenth  century  the  nature  of  these  appeals  become 
much  more  complex.  They  involve  breach  of  contract,  in¬ 
surance  and  'bottomry.  In  addition  they  call  in  question  the 
right  of  commanders  of  the  government  ships-  to  bring 
cargoes  before  courts  of  admiralty  without  cause.  The 
difficulties  of  colonial  shipping  are  shown  -in  this  group  of 
appeals. 

A  case  involving  a  question  of  breach  of  contract  came 
on  appeal  from  Pennsylvania  in  1766.2  Thomas  Harper, 
John  Nixon  and  Company,  owners  of  a  ship  called  Molly 
of  two  hundred  tons  burden  by  an  indenture  of  charter 
party  of  affreightment  October  29,  1759,  let  to  John 
Long  and  William  Plumstead  the  ship  for  a  voyage  to 
Porte-au-Prince.  This  was  to  be  made  upon  certain  terms 
and  conditions.  Thomas  Harper,  John  Nixon  and  Com¬ 
pany  by  the  charter  party  covenanted  that  the  ship  should 
>be  provided  for  a  voyage  with  all  speed;  should  be  loaded 
as  the  freighters  should  think  fit  and  should  sail  with  the  first 
opportunity  of  wind  and  weather.  The  destination  of  the 
ship  was  to  be  Porte-au-Prince,  if  the  unloading  would  be 
permitted  by  the  Governor  and  proper  officers.  If  not 
permitted  to  unload  at  Porte-au-Prince  the  ship  was  to  sail 
directly  to  Monte  Christo  in  Hispaniola  and  there  deliver 
her  outward  bound  cargo.  At  whatever  port  the  ship  stop¬ 
ped  it  was  to  remain  seventy  days  and  receive  such  freight 
as  the  agents  and  factors  should  have  ready  and  return  to 

1  Acts  Privy  Council,  vol.  iv,  p.  718. 

2  Acts  Privy  Council,  vol.  iv,  no.  639. 
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Philadelphia.  To  Thomas  Harper,  John  Nixon  and  Com¬ 
pany  freight  was  to  be  paid  at  the  rate  of  four  pounds  per 
hogshead  Pennsylvania  currency.  If  the  ship  should  hap¬ 
pen  not  to  be  fully  loaded  at  these  places  dead  freight  was 
to  be  paid.  The  freighters  were  also  to  pay  demurrage  for 
as  many  days  as  the  ship  should  happen  to  be  detained  over 
and  above  the  limit  of  seventy  days.  The  owners  were  to 
bear  all  expenses  of  the  ship  except  the  expense  for  a  com¬ 
mission  for  a  flag  at  Porte-au-Prince  and  for  the  permission 
to  trade  and  unload  and  any  extraordinary  expenses  out  and 
back.  The  freighters  were  to  have  the  liberty  to  load  rum 
or  cotton  on  the  ship  to  fill  up  the  cargo  if  it  were  paid  for 
at  the  current  and  reasonable  rate. 

An  action  was  brought  by  Thomas  Harper,  John  Nixon 
and  Company  in  the  supreme  court  of  the  province  of 
Pennsylvania  against  the  appellants  for  a  breach  of  coven¬ 
ant  in  the  charter  party  of  affreightment  in  the  year  1760. 
Here  it  was  stated  that  the  ship  Molly  had  sailed  in  Nov¬ 
ember,  1759,  reached  Porte-au-Prince  on  the  twentieth  of 
the  month  and  there  loaded  120  barrels  of  sugar,  18  bar¬ 
rels  of  indigo,  and  two  trunks  of  dry  goods.  The  ship  thus 
loaded  was  seized  on  the  high  seas  by  Frederick  Maitland, 
commander  of  His  Majesty’s  ship  Lively  and  carried  into 
Port  Royal  in  the  island  of  Jamaica  where  it  was  brought 
before  the  admiralty  court  as  lawful  prize.  The  court 
here  decided  that  the  ship  could  not  be  held  and  Maitland 
appealed  the  case  to  the  Lord  Commissioner  of  the  High 
Court  of  Admiralty.  The  cargo  was  unloaded  and  ap¬ 
praised  as  required  by  law.  It  was  then  claimed  that  the 
cargo  was  turned  over  to  Long  and  Plumstead  and  on  ex¬ 
press  order  from  Harper,  Nixon  and  Company  the  ship  re¬ 
turned  to  Philadelphia  without  the  cargo.  The  company 
also  maintained  that  the  freight  had  not  been  paid  to  them.1 

1  British  Museum  Additional  MSS.,  no.  36220,  folio  105,  John  Long 
and  William  Plumstead  v.  Thomas  Harper,  John  Nixon  and  Company. 
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The  case  was  tried  on  October  9th,  the  Company  main¬ 
taining  that  the  merchants  had  not  performed  the  covenants 
in  the  charter  party  as  they  maintained.  The  merchants 
demurred  to  the  evidence  offered  as  not  sufficient  in  law 
and  asked  that  the  jurors  be  discharged.  The  company 
joined  in  the  demurrer  and  asked  that  judgment  be  given. 
On  the  25th  of  April,  1762,  judgment  was  given  by  the 
court  in  favor  of  the  company,  stating  that  the  merchants 
should  pay  damages  and  costs  to  the  amount  of  1616 
pounds,  14  shillings,  10  pence.  From  this  judgment  the 
merchants  appealed  the  case  to  the  King  in  Council.1 

The  case  was  heard  before  the  committee  of  the  Privy 
Council  in  the  council  chamber  at  the  Cockpit  on  June  10, 
1767.  The  appellants  were  represented  by  the  attorneys 
Perryn  and  Yorke  and  the  respondents  by  William  de  Grey 
and  Jackson.  The  appellants  maintained  that  Maitland  had 
unlawfully  taken  and  detained  the  ship  and  her  cargo  and 
therefore  that  the  respondents  should  have  sought  satisfac¬ 
tion  from  Maitland  and  not  from  the  appellants.  That  the 
ship’s  arrival  in  Philadelphia  and  the  delivery  of  the  cargo 
had  not  been  prevented  by  the  appellants  and  consequently 
they  were  not  liable.  The  respondents  replied  by  stating 
that  there  was  no  reason  for  a  new  trial  as  the  jury  in  the 
supreme  court  had  found  all  the  evidence  and  no  more 
had  been  offered  by  the  appellants.  The  judgment  was 
well  founded  since  the  capture  and  restraint  of  the  ship  was 
in  no  manner  owing  to  the  neglect  of  the  respondents  but 
was  due  to  Maitland’s  mistake  of  thinking  the  cargo  French 
property;  this  was  due  to  the  destination  of  the  ship’s 
voyage  which  was  at  the  disposal  of  the  appellants!.  The 
captain  of  the  ship  was  obliged  by  *the  express  order  of 
the  appellants  or  their  agents  to  proceed  to  Philadelphia 


1  Ibid.,  folio  106- 108. 
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without  the  cargo.1  The  committee  reported  in  favor  of 
the  respondents  and  on  June  26th  the  judgment  of  the 
supreme  court  of  April  1765  was  affirmed.2 

A  case  somewhat  similar  involving  a  London  merchant 
came  from,  the  courts  of  Rhode  Island.  Jacob  Isaacs 
brought  an  action  against  William  Stead,  a  merchant  of 
London,  in  the  inferior  and  superior  courts  at  Newport  in 
May,  1764,  and  March,  1765,  concerning  the  insurance  of 
the  ship  Rising  Sun.  Stead  appealed  the  case  and  on  March 
11,  1769,  both  judgments  were  (reversed  and  a  new  trial 
ordered.  It  appeared  in  the  trial  that  Stead  had  failed  to 
carry  out  the  full  directions  given  him  by  Isaacs  for  insur¬ 
ing  the  ship  in  London.  Consequently,  after  its  loss  on 
the  Mosquito  Coast,  Isaacs  received  no  compensation  as  the 
policy  taken  out  by  Stead  had  plainly  stated  that  it  was  for 
the  voyage  from  Honduras  to  Europe.  On  the  other  hand, 
the  Council  held,  that  Isaacs  had  not  proven  the  value  of 
the  cargo  in  the  Rhode  Island  courts  so  that  the  jury  had 
no  foundation  for  estimating  the  damages  as  they  had 
done  in  the  colonial  hearings.3 

As  an  example  of  the  appeals  concerning  religious  dif¬ 
ficulties  one  case  from  Virginia  may  be  taken.  One  Wil¬ 
liam  Kay,  clerk,  was  by  the  governor  of  Virginia  and  the 
commissary  recommended  to  the  vestry  of  the  parish  church 
of  Lunenburg  in  Richmond  County,  to  officiate  as  minister. 
He  was  received  as  the  officiating  minister  and  was  per¬ 
mitted  to  live  in  the  glebe  house.  On  August  4,  1746,  seven 
of  the  vestrymen  gave  Kay  notice  to  depart  and  stated  that 
they  would  pay  him  for  the  time  he  had  worked  among  them. 
To  this  letter  Kay  gave  no  answer.  Then  the  vestry  ordered 
the  church  locked;  in  order  that  the  glebe  lands  might  re- 

1  British  Museum  Additional  Mss.,  no.  36220,  folio  no. 

iActs  Privy  Council,  vol.  iv,  no.  639. 

*Ibid.,  no.  649,  p.  759. 
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main  in  the  hands  of  the  parish  they  put  William  Degge, 
George  Russell  and  Thomas  Russell  into  possession  of  these 
lands  as  tenants  of  the  parish.  William  Kay  brought  an 
action  of  trespass  in  the  general  court  of  the  colony  against 
the  tenants  of  the  glebe.  The  case  was  tried  twice  upon 
the  issue  as  to  whether  the  reception  of  a  minister  under  a 
Virginia  statute  of  1727  would  enable  him  to  maintain  an 
action  of  trespass  committed  on  glebe  land  without  induc¬ 
tion  against  persons  acting  under  an  order  of  the  vestry. 
It  was  decided  April  21,  1749,  that  Kay  could  recover  from 
the  tenants  thirty  pounds  sterling  with  damages  and  costs. 
The  case  was  appealed  and  was  admitted  October  31,  1751. 
Two  London  merchants  gave  the  security  for  the  prosecu¬ 
tion  of  the  case.  The  hearing  occurred  May  15,  1753,  and 
the  appeal  was  dismissed  with  80  pounds  sterling  costs 
June  sixth.1 

No  survey  of  eighteenth  century  appeals,  to  the  King  in 
Council  would  be  complete  without  mention  of  the  cases  con¬ 
cerning  the  dismissal  of  two  of  the  instructional  force  of 
William  and  Mary  College.  These  were  the  Reverend  John 
Camm,  professor  of  divinity,  and  the  Reverend  Richard 
Graham,  professor  of  natural  philosophy.  Considering 
that  they  had  been  removed  by  the  Rector,  visitors  and  gov¬ 
ernors  of  William  and  Mary  College  without  cause,  they 
obtained  writs  of  mandamus  for  their  restoration  unless 
good  cause  were  shown  at  the  next  general  court  to  be  held 
at  Williamsburg.  A  return  was  made  to  these  writs  on 
April  10,  1759,  and  the  case  was  heard  in  October.  At  the 
trial  Francis  Fauquier,  the  lieutenant  governor,  and  the 
other  judges  of  the  court  ordered  the  writs  to  be  quashed. 
The  cases  of  both  men  were  taken  to  the  King  in  Council 
and  heard  before  the  committee  on  March  12,  1763,  at  the 

1  William  Degge  et  al.  v.  William  Kay,  Clerk.  Acts  Privy  Council, 
vol.  iv,  no.  145. 


i58  JUSTICE  IN  THE  AMERICAN  COLONIES  [476 

Cockpit,  Whitehall.  The  college  was  represented  by  Yorke 
and  Forrester  as  solicitors  and  the  appellants  by  Norton 
and  Willis.1 

The  appellants  argued  that  as  the  affair  had  arisen  over 
the  dismissal  of  an  usher,  the  president  and  six  masters 
or  professors  had  by  the  statutes  an  undoubted  right  to  ap¬ 
point  such  an  usher  as  well  as  all  officers  necessary  for  the 
college  business.  Consequently,  the  appellants  had  done  noth¬ 
ing  wrong  in  dismissing  the  usher,  as  the  power  of  dis¬ 
missal  was  implied  with  the  appointing  power.  The  inter¬ 
position  of  the  visitors  was  required  only  in  matters  of 
great  weight  and  consequence,  when  the  president  and  the 
masters  could  not  agree.  It  was  further  stated  that  no 
regular  complaint  was  ever  lodged  against  the  appellants, 
no  witnesses  were  examined  and  the  removal  was  made  upon 
common  report  and  hearsay  with  no  attempt  made  at  all  to 
give  the  appellants  a  chance  to  be  heard.  The  appellants 
had  refused  to  assign  a  reason  for  the  removal  of  the  usher, 
the  exercise  of  a  power  which  they  undoubtedly  had  a  right 
to  exercise  and  which  could  not  be  deemed  contumacious 
action  or  one  justly  subjecting  them  to  censure.  The  appel¬ 
lants  insisted  upon  the  right  of  being  heard  after  being  duly 
summoned  and  “  days  given  ”  them  in  which  to  appear  and 
make  a  defense. 

The  respondents  answered  that  the  charter  of  the  college 
expressly  gave  Francis  Nicholson  and  his  associates  the 
power  of  appointing  the  visitors  and  investing  them  with 
the  power  of  removing  the  president  and  professors  and 
naming  others  in  their  place.  The  respondents  further 

1  John  Camm,  Clerk  v.  Rector,  Visitors  and  Governors  of  William 
and  Mary  College.  British  Museum  Additional  MSS.,  no.  36218,  folio 
223.  Richard  Graham  v.  Rector,  Visitors  and  Governors  of  William 
and  Mary  College.  British  Museum  Additional  MSS.,  no.  36218,  folio- 
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stated  that  they  had  wished  to  inquire  into  the  matter  of 
the  removal  of  the  usher,  but  were  obstructed  by  the  re¬ 
fusal  of  the  appellants  to  give  a  reason  upon  the  pretense 
of  the  idea  that  the  usher  wag  appointable  and  removable 
only  by  the  president  and  masters.  This  was  argued  to  be 
false  in  fact,  for  the  statute  gave  them  only  the  power  of 
nominating  but  not  of  removing  an  usher.  The  refusal  of 
the  appellants  to  assign  a  reason  for  the  removal  of  an 
usher  was  an  evident  contumacy  and  clearly  a  good  cause  of 
deprivation  of  position.1  On  March  16,  1763,  the  Council 
sustained  both  appeals.2 

John  Camm  also  figured  in  another  appeal  from  a  judg¬ 
ment  of  the  general  court  at  Williamsburg,  Virginia  over 
a  question  of  the  status  of  tobacco  as  legal  currency  in  Vir¬ 
ginia  for  clergymen.3  By  virtue  of  a  statute  of  1748 
the  clergymen  of  the  established  church  were  entitled  to 
sixteen  thousand  pounds  of  tobacco  as  a  yearly  salary.  In 
1755  and  again  in  1758  because  of  the  inter-colonial  wars 
the  assembly  passed  acts  allowing  all  public  dues  in  which 
would  be  included  the  salaries  of  the  clergy  to  be  paid 
either  in  kind  or  in  money.  The  rate  fixed  was  two  pence 
for  a  pound  of  tobacco.  By  1760  tobacco  was  worth  con¬ 
siderably  more,  about  six  pence  per  pound,  and  the  clergy 
were  dissatisfied  with  the  legislation  of  the  colony.  Upon 
the  recommendation  of  the  Bishop  of  London  the  Act  of 
1758  was  vetoed  by  the  king.  Whereupon  the  clergy  be¬ 
gan  suits  to  recover  the  unpaid  portions  of  their  salaries. 
This  was  one  o-f  the  several  cases  begun  by  the  clergy. 

The  Reverend  John  Camm  petitioned  February  6,  1765, 
for  a  day  for  hearing  his  appeal  against  the  judgment  of 

1  British  Museum  Additional  MSS.,  no.  36218,  folios  225-226;  folios 
228,  229,  230. 

2  Acts  Privy  Council,  vol.  iv,  p.  530,  no.  473. 

3  Ibid.,  no.  588,  p.  699. 
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the  Williamsburg  court  in  favor  of  Charles  Hansford,  Jr., 
and  William  Moss,  collectors  of  the  Yorkhampton  parish 
levy  for  17,280  pounds  of  tobacco,  as  his  salary  for  one 
year  as  minister  of  the  parish  of  Yorkhampton.  By  the 
act  of  1748  the  appellant  claimed  that  he  was  entitled  to 
16,000  pounds  of  tobacco  as  his  yearly  salary,  with  an  al¬ 
lowance  of  four  pounds  per  hundred  for  shrinkage.  With 
this  allowance  the  total  was  17,280  pounds.  By  another 
Virginia  act  the  sheriffs  or  other  collectors  of  levies  and 
fees  should  before  the  last  day  of  May  each  year  pay  and 
deliver  to  each  creditor  according  to  their  respective  debts 
and  claims.  If  any  sheriff  or  collector  should  refuse  or 
delay  to  make  payment  he  should  pay  to  the  party  aggrieved 
double  the  value  of  the  tobacco  so  refused  or  delayed  if  the 
debt  due  exceeded  the  value  of  200  pounds.  Camm  main¬ 
tained  that  his  yearly  salary  in  tobacco  with  the  shrinkage 
was  worth  432  pounds  current  money  of  Virginia  and  with 
the  penalty  of  the  double  value  would  be  864  pounds  Vir¬ 
ginia  currency.1 

The  committee  heard  the  case  November  27th,  the  appeal- 
Iant  being  represented  by  solicitors  Norton  and  Willis  and 
the  respondents  by  De  Grey  and  Yorke.2 

The  appellant  justified  the  suit  under  the  act  of  1748  and 
disregarded  the  subsequent  acts  of  the  Virginia  legislature. 
It  was  set  forth  that  every  commission  to  a  governor  re¬ 
ferred  to  his  instructions,  and  consequently  these  instructions 
were  incorporated  with  and  made  part  of  the  commission. 
Theref  ore,  every  act  of  the  council  and  the  assembly  without 
a  suspending  clause  which  repealed  or  altered  an  act  con¬ 
firmed  by  the  crown  was  void.  An  act  that  had  received 
the  sanction  of  the  crown  can  not  be  altered  or  repealed  by 
a  lesser  authority.  The  council  and  assembly  could  not 

1  British  Museum  Additional  MSS.,  no.  36220,  folios  52-53. 

2  Acts  Privy  Council,  vol.  iv,  p.  699. 
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make  an  act  such  as  that  of  1758  repugnant  to  reason 
and  fundamentally  unjust.  This  was  really  the  more 
audacious  as  the  assembly  in  Virginia  in  1753  had  peti¬ 
tioned  the  king  for  permission  to  repeal  and  alter  some 
laws  which  had  been  confirmed  by  the  crown  without 
a  suspending  clause.  The  order  of  March  7,  1753,  es¬ 
pecially  forbade  this.  The  act  of  1758  which  had  provided 
for  the  payment  of  the  salary  in  money  or  in  kind  had  had 
its  full  mischievous  effect  before  the  order  in  council  of 
August  10,  1739.  Therefore,  the  order  must  have  meant 
to  declare  the  act  void  in  itself  ab  initio  or  the  order  was 
nugatory  and  of  no  sort  of  effect.1 

The  respondent’s  case  stated  that  the  action  was  brought 
to  recover  a  penalty  under  an  act  of  assembly  passed  in  the 
year  1 748 ;  but  it  could  not  be  conceived  that  this  action  was 
maintained  by  force  of  this  act  of  the  assembly,  independently 
of  any  consideration  of  the  subsequent  act  of  1758,  because 
it  did  not  appear  that  the  defendants  had  received  any  in¬ 
spectors’  notes  in  satisfaction  of  the  plaintiff’s  debts  or 
claims  or  that  they  refused  to  delay  to  make  such  payments. 
The  act  of  1748  did  not  seem  to  be  applicable  because  the 
collectors  were  guilty  of  no  fraud  or  embezzlement  or  of 
converting  tobacco  received  on  a  public  account  to  their 
own  use,  but  acted  in  direct  obedience  to  the  law  of  1758. 
If  the  penalty  should  be  recovered  against  the  defendants 
they  would  have  incurred  a  penalty  for  doing  what  the  laws 
of  the  country  compelled  them  to  do.  The  legal  process  did 
not  seem  to  be  quite  consistent.  If  the  collectors  had 
neglected  their  duty  or  been  guilty  of  a  breach  of  trust  in  the 
execution  of  their  office,  the  bond  entered  into  by  them  for 
the  faithful  discharge  of  their  office  might  mave  been  put 
in  suit,  which  would  have  been  the  proper  remedy.  The 
governor  with  the  advice  and  consent  of  the  council  and 

1  British  Museum  Additional  MSS.,  no.  36220,  folio  54. 
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the  general  assembly  had  full  power  to  make  laws,  for  the 
public  good  provided  they  were  transmitted  within  three 
months’  time  to  the  crown  for  approbation  or  disallowance. 
The  act  of  1758  was,  therefore,  a  good  and  valid  law  in 
Virginia  until  June  28,  1760.  This  law  was  not  void  ab 
initio  under  the  order  in  council  because  law  passed  by  the 
legal  authority  in  the  colonies  was:  in  force  until  the  royal 
disapprobation  arrived  in  the  colony  and  was  published.1 

After  the  statement  of  the  case  for  the  respondents  had 
been  made  the  committee  recommended  the  dismissal  of  the 
appeal,  which  was  ordered  on  Deoember  third.2 

We  have  now  examined  the  various  classes  of  appeals 
that  were  brought  from  the  colonial  'courts  to  the  King  in 
Council  in  our  second  period.  It  has  become  evident  that 
the  colonies  had  developed  far  beyond  the  previous  period. 
They  had  tried  experiments  in  the  issuance  of  paper  cur¬ 
rency  and  had  become  involved  in  matters'  of  finance  with 
the  resultant  attempts  to  make  adjustments  through  the  usual 
legal  channels.  By  a  review  of  these  cases  the  home  gov¬ 
ernment  had  been  compelled  to  take  a  definite  stand  looking 
toward  the  stabilization  of  this  unsettled  condition.  Other 
matters  of  attention  were  the  status,  of  the  negro  as:  pro¬ 
perty  in  the  colonies,  the  intricate  problems:  connected  with 
American  shipping,  the  status  of  tobacco  as  legal  tender  as 
well  as  the  dismissal  from  their  positions  of  persons  con¬ 
nected  with  the  religious  and  educational  institutions.  The 
interest  was  not  solely  in  the  procedure  but  was  largely 
centered  in  the  judicial  attitude  toward  the  varying  and 
many-sided  life  which  had  developed  in  the  American  de¬ 
pendencies.  No  doubt  mistakes  were  made  but  the  attempt  to 
apply  judicially  the  time  honored  English  legal  system  to 
colonial  matters  introduced  a  uniformity  and  a  stability  in 
colonial  affairs  which  would  not  otherwise  have  been  possible. 

1  British  Museum  Additional  MSS.,  no.  36220,  folio  54b. 

s  Acts  Privy  Council,  vol.  iv,  p.  699. 


CHAPTER  V. 


The  Working  of  the  Imperial  System 

In  the  development  of  the  imperial  system  for  the  con¬ 
trol  of  the  administration  of  justice  the  home  government 
was  confronted  with  many  problems.  These  were  made 
more  serious  because  of  the  time  which  was  evidently  nec¬ 
essary  to  get  communications  from  England  to  the  colonies 
and  receive  a  reply.1  Among  the  more  important  of  the 
problems!  from  the  viewpoint  of  this  study  were  the  crea¬ 
tion  and  administration  of  the  special  courts,  the  question 
of  the  tenure  of  office  of  the  colonial  judges,  the  careful 
guarding  by  the  English  government  of  its  prerogative  and 
the  attitude  taken  by  the  colonies  on  this  matter  together 
with  the  consequent  obstruction  of  the  working  of  the  im¬ 
perial  system  with  regard  to  appeals. 

The  question  of  the  erection  of  special  courts  for  the  con¬ 
sideration  of  maritime  questions  had  come  up  some  time 
previous  to  1696.  In  July  of  that  year  the  commissioners  of 
the  customs  had  made  the  following  recommendation  to 
the  treasury  department : 

We  move,  as  highly  conducing  to  the  execution  of  the  Acts 
of  Trade  and  Navigation  and  for  the  regulation  of  the  Planta¬ 
tion  trade,  that  Courts  of  Admiralty  may  be  erected  in  each 
colony  and  that  persons  of  known  ability  and  integrity  may 
be  empowered  by  the  Commission  of  the  Admiralty  to  do 
their  duty  therein,  and  that  persons  of  experience  in  the  laws 


1  Seymour  to  Board  of  Trade,  May  6,  1701,  CO 5/726,  p.  460. 
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may  be  nominated  by  the  King  and  recommended  to  the  Gov¬ 
ernors  as  Attorneys-General  for  the  prosecution  of  bonds, 
trials  of  seizures  and  other  matters  connected  therewith.1 

Previous  to  this  time  maritime  questions  had  been  settled 
in  the  ordinary  law  courts  and  the  governor  had  had  ad¬ 
miralty  powers  defined  in  his  vice  admiral’s  commission 
which  gave  him  jurisdiction  where  maritime  law  Was  con¬ 
cerned.2  But  it  was  found  upon  investigation  that  no  such 
commissions  had  been  issued  to  the  governors  of  some  of 
the  colonies.  Randolph  was  ordered  to  attend  the  Board 
of  Trade  and  at  that  time  was  asked  about  methods  of  judi¬ 
cature  in  the  colonies  and  particularly  of  “  transgressors  of 
Acts  of  Parliament  relating  to  Trade”.  He  reported  to 
the  Board  that  trials  in  the  ordinary  courts  of  record  were 
commonly  very  partial  and  favorable  to  the  transgressors, 
because  both  the  judges  of  these  courts  and  juries  sum¬ 
moned  to  serve  there  were  generally  men  that  were  them¬ 
selves  interested  in  the  indirect  methods  of  trade.  He  added 
that  he  had  himself  suffered  greatly  at  the  hands  of  the 
colonial  courts  when  he  had  unquestionable  right  on  his 
side.  In  his  opinion  a  court  of  admiralty  consisting  of  a 
judge,  registrar  and  a  marshal  together  with  an  attorney- 
general  for  the  prosecution  of  causes  in  the  king’s  name,  all 
to  be  nominated  and  commissioned  by  the  king, would  be  a 
much  better  and  more  effectual  method  of  putting  the  laws 
concerning  plantation  trade  into  execution  than  the  use  of 
the  courts  then  existing  for  that  purpose.  He  also  said 
that  the  appeals  from  such  courts  as  these  should  be  made 
easier  than  from  the  courts  already  established  there,  be- 

1  Calendar  of  State  Papers,  Colonial  Series,  1696-1697,  no.  107,  pp. 
52-53- 

51  Commission  to  Boone  as  vice  admiral  of  New  Jersey,  New  Jersey 
Documents,  vol.  ix,  pp.  195-205.  Cf.  -Greene,  Provincial  Governor,  pp. 
105-106;  Root,  Pennsylvania,  p.  92. 
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cause  the  judges  in  the  colonial  courts  many  times  denied 
writs  of  appeal  and  tied  up  the  appellants  “  by  bonds  to 
hard  conditions  All  this  he  was  asked  to  put  into  writ¬ 
ing,  in  order  that  it  might  have  sufficient  consideration.1 

This  report  became  the  basis  of  the  later  recommenda¬ 
tion  of  the  Board  of  Trade  to  the  Privy  Council  for  the 
erection  of  these  special  courts.2  In  December,  1696,  the 
Board  recommended  and  the  Council  issued  an  order  stating 
that  the  commissions  of  vice-admiralty  to  governors  in  the 
colonies  should  be  so  made  out  that  in  case  of  a  governor’s 
death  his  power  of  vice-admiralty  should  devolve  upon  his 
successor.3  The  proprietors  and  agents  now  became  active 
and  fearing  that  admiralty  courts  were  about  to  be  erected 
in  their  colonies  petitioned  the  king.  This  petition  came 
from  interested  persons  in  the  colonies  of  Carolina,  Bahamas, 
Pennsylvania,  East  and  West  Jersey  and  Connecticut. 
This  stated: 

“We  observe  in  the  representation  of  the  Council  of  Trade 
of  December  17  last  that  notwithstanding  our  charters,  you 
may  appoint  courts  of  admiralty  in  our  provinces  and  that 
the  Admiralty  have  reported  that  all  governors  of  colonies 
have  or  might  have  commissions  as  vice-admirals.  We  beg 
that  our  governors  may  have  vice-admiral’s  commissions  like 
the  governors  of  the  other  plantations.”  4 

The  evident  intention  of  this  was  to  get  the  courts  into  the 
hands  of  colonial  officials  appointed  or  dependent  upon  the 
controlling  force  in  the  colony  and  removed  from  the  im- 

1  Randolph  to  Board  of  Trade,  Board  of  Trade  Journal,  vol.  ix,  p.  25. 

2  Board  of  Trade  Journal,  vol.  ix,  p.  291. 

9  Calendar  of  State  Papers,  1696-1697,  no.  454. 

4  Calendar  of  State  Papers,  1696-1697  no.  606,  p.  314;  Nicholson  re¬ 
quested  Admiralty  Courts  for  Virginia  because  of  the  question  of 
piracy.  Nicholson  to  Board  of  Trade,  June  10,  1700,  CO5/311. 
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perial  prerogative.  Soon  after,  the  home  government  div¬ 
ided  the  American  colonies  into  vice-admiralty  districts. 
The  colonists  were  now  to  have  courts  erected  and  directed 
by  the  imperial  forces. 

It  was  under  the  king’s  commissions  that  the  colonial 
vice-admiralty  courts  were  created.  These  commissions 
were  issued  from  the  high  court  of  admiralty  and  furnish 
evidence  not  only  of  the  jurisdiction  of  the  colonial  courts 
to  which  they  were  issued  but  of  the  high  court  of  admiralty 
at  home  from  which  they  came.1  The  commissions  to  the 
governors  as  vice-admirals  were  very  full,  granting  in  a 
clear  statement  an  admiralty  jurisdiction  as  wide  and  bene¬ 
ficial  as  the  most  zealous  supporters  of  the  English  admiralty 
could  ever  have  wished.  The  commission  to  Cornbury  of 
New  York  as  vice-admiral  created  the  courts  and  gave  him 
the  necessary  powers  of  execution.  It  gave  him  the  powers 
of  vice-admiral  “  of  and  in  all  seas  and  coasts  within  your 
government  according  to  such  commission,  authorities  and 
instructions  as  you  shall  receive  from  ourself,  under  the 
seal  of  the  Admiralty  or  from  our  High  Admiral  or  com¬ 
missioners  for  executing  the  office  of  High  Admiral  of  our 
foreign'  plantations  for  the  time  being  ”.2  In  the  com¬ 
missions  or  letters  patent  to  the  governors  for  the  more  ef¬ 
fectual  suppression  of  piracy  it  was  stated  that  the  governor 
might  preside  over  an  admiralty  court  for  offenses  “  com¬ 
mitted  on  the  sea,  or  within  any  harbor,  river,  creek  or 
place  where  the  admiral  had  power,  authority  or  jurisdic¬ 
tion  ”.3  The  commission  to  Richard  Morris  as;  vice-ad¬ 
miralty  judge  for  the  district  of  New  York,  Connecticut 
and  New  Jersey  can  be  taken  as  showing  the  extent  of  the 

1  Bendict,  American  Admiralty,  pp.  65-66. 

2  Commission  to  Cornbury,  quoted  by  ^Benedict,  p.  67. 

3  General  Admiralty  Commission  to*  Bellomont,  ibid.,  p.  76. 
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admiralty  and  maritime  jurisdiction  in  the  colonies.1  The 
jurisdiction  was  to  extend  to  all  causes,  civil  and  maritime, 
embracing  charter  parties,  bills  of  lading,  policies  of  assur¬ 
ance,  accounts,  debts,  exchanges,  agreements,  complaints, 
offenses  and  all  matters  which  in  any  manner  whatsoever  re¬ 
late  to  freight,  transport  money,  maritime  loans,  bottomry, 
trespass,  injuries,  extortions,  demands  and  affairs  whatso¬ 
ever,  civil  and  maritime.  So  far  as  place  was  concerned 
it  was  equally  extensive.  It  was  to  extend  to  everything 
done  in,  upon,  or  by  the  sea  or  public  streams  or  fresh 
water  ports,  rivers,  creeks,  and  places  overflown  whatsoever 
within  the  ebbing  and  flowing  sea  or  high  water  mark  from 
all  first  bridges  to  the  sea.2  These  interpretations  were 
present  in  the  commissions  issued  and  acted  under  during 
the  whole  period  of  colonial  government. 

The  act  of  1696  which  erected  the  courts  of  admiralty, 
was  rather  loosely  put  together  and  some  difficulties  arose 
almost  immediately  over  it.  When  a  chief  justice  and 
attorney  general  were  to  be  sent  to  New  York  in  1700  upon 
Bellomont’s  urgent  solicitation,  it  was  proposed  by  a  mem¬ 
orial  from  the  Board  of  Trade  that  they  might  be  appointed 
the  judge  and  advocate  of  the  vice-admiralty  in  the  colony. 
This  request  was  sent  by  the  Board  of  Trade  to  the  lords 
of  the  admiralty.  They  replied  that  letters  patent  of  vice¬ 
admiralty  had  been  issued  to  the  Earl  of  Bellomont  for  the 
district  with!  the  power  to  appoint  deputies  and  under  of¬ 
ficers.  The  Earl  of  Bellomont  had  appointed  Wade  Winth- 
rop  and  it  was  not  considered  necessary  to  have  an  ad¬ 
vocate  as  it  was  an  office  very  seldom,  if  ever,  established  in 
a  foreign  vice-admiralty.3  The  control  of  the  working) 

1  General  Admiralty  Commission  toi  Bellomont,  ibid.,  p.  82;  also  vide 
commision  to'  Thomas  Boon  as  vice-admiral  of  New  Jersey  in  New 
Jesey  Document,  vol.  ix,  pp.  196-205. 

*  Ibid.,  p.  88. 

3  Personal  letter  of  Burchett  from  the  Admiralty  office  to  William 
Copple,  Esq.,  July  4,  1700.  CO 5/ 1044,  no.  17. 
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system  of  the  admiralty  courts  under  this  act  involved  prob¬ 
lems  of  jurisdiction,  the  fee  system,  the  question  of  ap¬ 
peal  to  the  home  government  and  the  decided  opposition  of 
the  colonists  themselves. 

There  was  a  conflict  between  the  jurisdiction  of  the  ad¬ 
miralty  courts  and  the  courts  exercising  the  common  law. 
The  colonists  were  not  slow  to  see  this  fact  and  the  crown 
officials  were  not  able  to  draw  a  dividing  line.  From  the 
court  of  errors  in  the  colony  of  New  York,  the  collector  and 
principal  officer  of  the  king’s  customs,  Archibald  Kennedy, 
appealed  to  the  Council  from  a  decision  which  affirmed  a 
former  judgment  of  the  court  of  king’s  bench  in  that  pro¬ 
vince.  This  judgment  was  one  in  favor  of  Thomas  Fowles 
whereby  the  court  of  admiralty  was  restrained  from  pro¬ 
ceeding  to  determine  a  suit  relating  to  the  seizure  of  a 
sloop  called  Mary  and  Margaret  carrying  a  boat  and  some 
merchandise.  The  question  at  issue  was  whether  the  sloop, 
having  on  board  commodities  of  the  product  and  manufacture 
of  Europe,  but  not  shipped  in  Great  Britain,  was  at  the 
time  of  seizure  on  the  high  seas  or  within  the  jurisdiction 
of  New  York.  At  the  hearing  March  23,  1743,  the  appeal 
was  dismissed.1 

Also  from  the  same  colony  Vincent  Pearse  appealed  from 
a  decision  given  in  the  court  of  errors  April  17,  1741,  from 
a  similiar  judgment  of  the  court  of  king’s  bench  in  favor  of 
George  Cummyns,  whereby  a  prohibition  was  adjudged 
against  the  proceeding  of  the  court  of  admiralty  to  condemn 
a  vessel  called  Restoration,  which  was  seized  by  the  appel¬ 
lant  pursuant  to  instructions  for  general  reprisals  against 
Spain,  as  belonging  to  the  subjects  of  the  king  of  Spain  or 
to  persons  inhabiting  his  territory.  This  time  the  King  in 
Council  reversed  both  judgments  of  the  New  York  courts 
and  ordered  that  a  writ  of  consultation  be  issued  and  that 

'Acts  Privy  Council,  vol.  iii,  no.  538. 
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the  admiralty  court  be  directed  to  proceed  in  the  original 
cause.  The  point  at  issue  was  whether  at  the  time  of  her 
capture  the  Restoration  was  lying  within  the  jurisdiction 
of  New  York  or  was  on  the  high  seas.1  A  similar  re¬ 
ference  on  the  same  question  was  made  on  an  appeal  of 
Captain  Pearse  with  regard  to  the  ship  Canary,  November 
19,  1741.2 

From  Rhode  Island  the  owners  of  a  ship  Pearl,  con¬ 
demned  May  6,  1720,  in  the  admiralty  court  of  that  pro-' 
vince  on  an  information  brought  by  Captain  Smart,  ap¬ 
pealed  to  have  their  interest  in  the  Pearl  proven  and  to  have 
the  sentence  reversed  and  the  vessel  restored.3  The  case 
was  heard  before  the  committee  on  March  22,  1723,  and  here 
Captain  Smart’s  counsel  objected  to  the  Privy  Council 
hearing  the  case,  saying  that  it  did  not  lie  within  the  juris¬ 
diction  of  the  Council.4  A  postponement  was  ordered  and 
in  July  it  was  recommended  that  the  petition  be  dismissed 
without  prejudice  to  the  prosecution  of  an  appeal  at  com¬ 
mon  law.  This  conflict  between  the  admiralty  courts  and 
the  common  law  courts  can  also  be  seen  in  the  development 
of  the  admiralty  system  in  Pennsylvania.5 

A  doubt  arose  as  to  whether  there  was  any  competent 
jurisdiction  for  the  trial  and  punishment  of  persons  guilty 
of  murder  within  the  admiralty  jurisdiction  in  the  colonies. 
A  Board  of  Trade  representation  of  March  10,  1762,  pro¬ 
posed  that  a  bill  with  new  provisions  adapted  to  such 
crimes  might  be  prepared.  The  next  day  the  Board  of 
Trade  was  ordered  by  the  Council  to  consult  the  opinion 

1Acts  Privy  Council,  vol.  iii,  no.  527. 

3  Ibid.,  no.  528. 

3P.  C.  2,  no.  87,  p.  360. 

iP.  C.  2,  no.  88,  pp.  280,  330. 

5  Cf.  Root,  Relations  of  Pennsylvania  with  the  British  Government,. 

pp.  107-115. 
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of  the  law  officers  of  the  crown  about  acts  for  the  punish¬ 
ment  of  murder  and  with  the  advice  of  the  advocate,  at¬ 
torney  and  solicitor  general  to  prepare  a  draft  of  such  a 
bill  to  be  laid  before  Parliament.1 

No  definite  salaries  were  allowed  the  officers  of  the  ad¬ 
miralty  courts  by  the  home  government  and  this  tended  to 
develop  the  evils  of  the  fee  system.  Compensation  was 
made  upon  a  basis  of  a  percentage  of  the  cargo  con¬ 
demned.  Nathaniel  Byfield,  a  judge  of  the  vice-admiralty 
court  in  Massachusetts  Bay  petitioned  the  King  in  Council 
from  a  judgment  of  the  superior  court  at  Boston  in  1732 
reversing  a  judgment  of  the  inferior  court  of  common 
pleas  upon  an  action  brought  by  Samuel  Swasey,  ship¬ 
wright,  against  Judge  Byfield  for  “  extorsively  ”  taking 
from  him  as  his  fee  for  his  definitive  decree  twenty  shil¬ 
lings  more  than  by  the  laws  of  the  province  was  allowed. 
More  than  that  the  judge  had  condemned  him  to  pay  10 
pounds,  40  shillings  in  bills  of  credit  and  the  costs  of  the 
court.3  The  practice  of  indiscriminately  taking  fees  was 
largely  influenced  by  the  fact  that  some  of  the  admiralty 
judges  were  customs  collectors  as  well.  It  became  notor¬ 
ious  enough  by  1776  to  get  from  Burke  his  denunciation 
that  “  a  court  partaking  in  the  fruits  of  its  own  condemna¬ 
tion  is  a  robber 

There  was  doubt  over  the  question  of  appeals.  The 
question  was  raised  as  to  whether  appeals  were  to  be  heard 
by  the  King  in  Council  or  the  high  court  of  admiralty. 
This  question  is  early  indicated  on  the  part  of  the  colonists 
and  on  the  part  of  the  home  government.  On  December 
18,  1701,  the  committee  for  appeals  made  a  representation 
to  the  Council  touching  upon  this  point.  This  representa- 

1Acts  Privy  Council,  vol.  iv,  pp.  530-531. 

^  Acts  Privy  Council,  vol.  iii,  no.  279,  p.  384. 
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tion  was  referred  to  the  Board  of  Trade  in  order  that  it  might 
send  to  the  governors  of  the  colonies  in  America  for  an 
account  of  whether  the  courts  of  admiralty  there  were  held 
by  virtue  of  the  power  given  to  the  governors  by  the  com¬ 
mission  which  they  received  from  the  lords  commissioners 
of  the  admiralty  or  by  virtue  of  a  clause  under  the  great 
seal  empowering  them  to  erect  the  courts  of  admiralty.1' 
Previous  to  this  time  the  Council  had  established  the  pre¬ 
cedent  of  receiving  appeals  from  the  colonists  concerning 
violation  of  the  trade  acts.2  Jahleel  Brenton,  the  collector, 
surveyor  and  “  searcher  of  the  customs  ”  of  New  England, 
had  petitioned  the  Council  December  22,  1692  saying  that 
he  had  used  all  lawful  means  to  seize  and  proceed  against  all 
ships  and  goods  brought  into  the  colony  contrary  to  law, 
but  that  some  persons  had  taken  advantage  of  the  fact  that 
there  was  no  war  vessel  on  the  coast  and  had  violated  the 
English  law.  The  Council  at  this  time  admitted  Mr.  Bren¬ 
ton’ s  appeals  and  decided  after  some  lengthy  discussion  the 
question  which  he  brought  up  for  adjudication.  This  same 
doubt  about  appeals  is  reflected  in  the  Blakiston  letter  of 
May  20,  1699,  wishing  to  know  whether  appeals  should  go 
to  the  high  court  of  admiralty.3  The  attorney  general  was 
of  the  opinion  that  appeals  should  be  made  to  the  court  of 
admiralty  in  England.4  Of  the  same  opinion  was  Sir 
Charles  Hedges.5  But  the  Board  saw  the  inconsistency 
present  in  this  matter  and,  while  supporting  the  crown  of¬ 
ficials  in  their  report,  it  stated  further  that  it  would  use 

1Acts  Privy  Council,  vol.  ii,  p.  303,  Dec.  18,  1701. 

!  Acts  Privy  Council,  vol.  ii,  pp.  237-241. 

8  Blakiston  to  the  Board  of  Trade,  May  20,  1699.  CO 5/726,  vide  supra 
chapter  i. 

4  CO 5/714.  Vide  supra  chapter  ii. 

&Ibid.,  no.  74. 
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its  best  endeavor  to  apply  such  remedies  as  might  be  wished 
by  the  colonists  if  a  conflict  should  arise.1 

Appeals  from  the  admiralty  courts  were  heard  by  the 
King  in  Council  despite  these  opinions.  And  appeals  were 
also  heard  by  the  high  court  of  admiralty  in  England.  The 
theory  was  that  where  the  royal  commission  had  given  jur¬ 
isdiction  the  appeal  was  to  the  King  in  Council,  but  where 
the  jurisdiction  was  derived  from  the  admiralty  in  England 
then  the  appeal  was  to  the  high  court  of  admiralty.  At 
times  an  appeal  to  the  King  in  Council  was  referred  by  it 
to  the  admiralty.  This  was  true  of  a  petition  of  one  John 
Smith  of  New  York  for  relief  by  letters  of  reprisals  or 
otherwise  for  the  seizure  of  his  ship  The  Three  Brothers, 
taken,  while  trading  between  Jamaica  and  New  York  in 
time  of  peace,  by  a  French  captain  and  converted  to  the  cap¬ 
tain’s  use.  The  petition  was  referred  to  the  admiralty, 
which  reported  that  the  matter  involved  the  eleventh  article 
of  the  Treaty  of  Utrecht  of  1713  and  that  this  article  had 
not  been  fully  explained.  The  utmost  that  could  be  ex¬ 
pected  was  that  the  king  would  renew  to  his  minister  in 
Prance  the  demand  for  the  ship  and  her  cargo  2 

The  appeals  heard  by  the  King  in  Council  from  the  ad¬ 
miralty  courts  were,  generally  speaking,  appeals  from  un¬ 
usual  decrees  in  these  courts.  A  group  of  London  mer¬ 
chants  appealed  July  18,  1700,  from  a  decision  of  the  court 
of  admiralty  in  South  Carolina,  which  had  condemned  their 
ship  under  the  pretence  of  not  having  a  register  and  certi¬ 
ficate  in  form  as  required  by  law.  The  committee  recom¬ 
mended  the  admitting  of  the  appeal  upon  the  usual  security. 
In  1701  the  owners  again  petitioned  for  a  speedy  hearing  and 
in  July  of  that  year  the  Council  reversed  the  sentence  of 

1  Board  of  Trade  to  Blakiston,  Calendar  State  Papers,  vol.  x,  p. 

3Acts  Privy  Council,  vol.  ii,  no.  1277,  p.  72 7. 
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condemnation  passed  by  the  Carolina  court.1  Owners  of 
the  vessel  E  vperience  and  Susanna  appealed  in  1701,  on  the 
ground  that  their  ship  and  cargo  had  been  condemned  in 
the  admiralty  court  in  Antigua  since  it  was  claimed  there 
that  the  master  and  three  fourths  of  the  crew  were  not  Eng¬ 
lish,  whereas  the  owners  claimed  that  the  ship  and  crew1 
were  duly  qualified  under  the  navigation  acts.2  The 
Council  reversed  the  sentence  of  condemnation  passed  upon 
a  ship  called  the  America  in  the  admiralty  court  at  Antigua. 
The  owner  first  appealed  the  case  to  the  high  court  of 
admiralty  but  after  was  advised  to  appeal  the  case  to 
the  King  in  Council  which  he  did  in  September,  1701. 
After  the  Council  had  given  judgment  in  favor  of  the  owner 
the  judge  of  the  admiralty  court  refused  to  order  the  restora¬ 
tion  of  the  vessel.  The  case  dragged  on  till  July  of  1705, 
when  the  Council  issued  an  order  upon  the  report  of  the 
advocate  and  attorney  general,  stating  that1  if  difficulty  be 
made  about  restitution  an  action  should  be  begun  in  the  de¬ 
pendency  for  obtaining  the  vessel,  and  all  the  evidence  should 
be  found  specially  in  order  that  the  facts  might  fully  appear 
when  there  was  a  further  appeal  to  the  king.8  Officials  asked 
that  appeals  be  dismissed  for  non-prosecution.  An  ex¬ 
ample  is  furnished  by  the  petition  of  Matthew  Norris  of 
New  York  April  3,  1735,  asking  that  an  appeal  of  the 
owners  of  401  bags  of  Spanish  snuff  and  100  rolls  of  to¬ 
bacco  condemned  as  lawful  prize  be  dismissed.4  John 
Collins  of  Maryland,  master  of  the  sloop  Patuxent,  ap¬ 
pealed  from  the  decision  of  the  court  of  vice-admiralty  in 
Maryland  July  31,  1734,  whereby  his  sloop  and  goods 
brought  into  the  court  by  John  Ronsby,  the  collector  of  the 

1Acts  Privy  Council,  vol.  ii,  no.  798. 

2Acts  Privy  Council,  vol.  ii,  no.  838. 

8 Acts  Privy  Council,  vol.  ii,  no.  839. 

4  Acts  Privy  Council,  vol.  iii,  no.  341. 
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customs,  were  forfeited,  one  third  to  the  crown,  one-third 
to  Governor  Ogle  and  one-third  to  the  informer.1 

There  was  opposition  throughout  the  colonies,  not  only 
to  the  creation  of  the  admiralty  courts,  but  to  their  pro¬ 
cedure.  Rhode  Island  sought  to  avoid  the  imperial  con¬ 
trol  by  erecting  an  admiralty  court  of  her  own.  An  ab¬ 
stract  of  the  law  creating  the  admiralty  court  together  with 
the  statement  that  although  the  express  words  of  the  charter 
did  not  permit  the  erection  of  a  court  of  admiralty  neverthe¬ 
less  it  was  thought  that  the  General  Council  of  the  Colony 
had  the  power  of  admiralty  in  the  colony  in  order  that  “  a 
foundation  might  be  laid  to  assist  His  Majesty’s  subjects  in 
these  times  of  war  until  His  Majesty’s  pleasure  be  further 
known”  was  sent  by  the  Board  of  Trade  in  1703  to  Ed¬ 
ward  Herlkey,  the  Attorney  General.  In  a  letter  to  the 
Board  dated  December  24,  1703,  the  attorney  general  stated 
that  he  had  considered  the  abstract,  had  perused  the  charter 
and  had  found  that  the  “  proprietors  ”  would  erect  courts  only 
for  determining  all  matters*  (happening  within  that  colony, 
which  did  not  empower  them  to  erect  a  court  of  admiralty 
whose  jurisdiction  was  concerning  matters  happening  on 
the  high  seas  “  which  is  out  of  the  island  ”.  Further  he 
said  he  could  not  advise  a  prosecution  against  the  corpora¬ 
tion  to  make  void  its  charter,  because  the  law  was  only 
provisional  until  the  king’s  pleasure  be  known.2  The  Rhode 
Island  law  establishing  the  court  of  admiralty  was  annulled 
upon  the  same  opinion  with  the  definite  statement  that  the 
jurisdiction  of  the  colony  extended  only  to  matters  within 
the  colony.3 

From  Maryland  as  early  as  1694  a  petition  was  received 
by  the  Council  which  showed  the  feeling  there.  This  peti- 

1  Acts  Privy  Council,  vol.  iii,  no.  361. 

2  CO 5/ 1262,  no.  60,  enclosure  i  and  ii. 

3  Acts  Privy  Council,  vol.  ii,  p.  457,  January  28,  1704. 
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tion,  which  was  referred  to  the  lords  of  trade  and  planta¬ 
tions  for  report,  showed  the  attitude  toward  English  con¬ 
trol  and  the  need  for  the  admiralty  jurisdiction.  It  came 
from  one  Rawstone  stating  that  he  was  a  deputy  collector 
of  the  eastern  shore  of  Maryland  and  as  such  seized  two 
vessels  which  had  made  no  entry.  By  two  of  the  judges, 
Henry  Damall  and  Nicholas  Sea  well,  the  ships  were  taken 
from  him  and  he  was  “  imprisoned  and  shamefully  abused  ”. 
He  asked  that  his  case  be  again  heard  by  Governor  Nichol¬ 
son  and  he  might  have  the  liberty  to  prosecute  both  Darnall 
and  Seawell.1 

In  1723  a  memorial  reached  the  Council  concerning  the 
ill  treatment  of  the  judge  of  the  vice-admiralty  court  in 
South  Carolina.  There  was  also  complaint  of  the  con¬ 
tempt  of  the  jurisdiction  and  authority  of  the  admiralty  in 
that  colony  by  the  people,  as  well  as  complaint  of  the  little 
regard  which  had  been  shown  to  the  jurisdiction  of  the 
admiralty  in  the  other  of  the  king’s  plantations.  The  com¬ 
mittee  reported  on  this  memorial  in  October,  recommending 
that  communication  be  had  at  once  with  the  governor  of 
South  Carolina  and  the  other  governors,  in  order  that  no 
interruption  and  interference  of  the  courts  of  vice-admiralty 
should  take  place  and  that  they  should  do  their  utmost  to 
encourage  and  support  the  officers  of  the  vice-admiralty  in 
the  just  and  legal  execution  of  their  duty,  “  so  a  stop  may 
be  put  for  the  future  ”  to  those  indirect  practices  of  which 
there  had  been  so  much  complaint.2  Later  in  1729  the 
judge  of  the  court  of  vice-admiralty  of  North  Carolina 
made  complaint  to  the  admiralty  of  the  hardships  and  in¬ 
terruptions  he  met  with  in  the  execution  of  his  office  from 
the  governor]  ais  well  as  from  the  chief  justice.  The  ad¬ 
miralty  sent  this  to  the  Council3 

1  Acts  Privy  Council,  vol.  ii,  no.  533;  Calendar  State  Papers,  vol.  ix, 
832. 

iActs  Privy  Council,  vol.  iii,  no.  5°- 

3  Ibid.,  no.  186. 
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On  April  10,  1730,  the  admiralty  addressed  a  memorial 
to  the  Council  concerning  the  colonial  opposition.  This  re¬ 
quested  that  directions  be  given  to  the  governors  of  the 
plantations  to  use  their  best  endeavors  to  assist  the  officers 
of  the  vice-admiralty  courts  in  all  matters  that  might  prop¬ 
erly  and  judicially  come  under  their  cognizance.  It  also 
asked  that  the  provincial  judges  should  be  restrained  from 
interfering  with  the  officers  of  the  vice-admiralty.  This 
memorial  had  been  prepared  because  of  the  numerous  com¬ 
plaints  reaching  the  home  government  of  the  interference 
of  the  provincial  judges  by  prohibitions  of  vice-admiralty 
proceedings.  The  committee  to  whom  the  matter  was  re¬ 
ferred  reported  back  that  the  course  of  justice  had  been 
obstructed  and  that  the  king’s  subjects  had  suffered  hard¬ 
ships  because  of  interference  with  the  jurisdiction  of  the 
admiralty,  lit  recommended  that  a  set  of  instructions  be 
issued  in  order  to  remove  this  difficulty.1 

After  the  Treaty  of  Paris  of  1763  the  English  govern¬ 
ment  decided  that  the  condition  of  things  shown  by  these 
complaints  and  memorials  should  stop.  The  English  ad¬ 
miralty  was  now  in  a  position  to  deal  with  the  colonial  pro¬ 
blems.  Consequently,  a  court  of  vice-admiralty  was  estab¬ 
lished  for  all  the  colonies  May  18,  1764.  A  vice-admiral 
was  appointed  for  the  colonies  and  the  vice-admiralty  court 
was  to  have  jurisdiction  over  all  the  colonies.2 

A  wail  of  protest  arose  from  the  plantations.  It  was 
argued  that  the  inhabitants  were  now  subject  to  the  greatest 
hardships  and  intolerable  expenses;  that  the  trial  by  jury 
which  was  the  privilege  of  every  Englishman  was  denied; 
that  if  a  judge  could  be  prevailed  upon  to  certify  that  there 
was  a  probable  cause  of  seizure  the  claimant  was  without  a 
remedy;  that  this  was  contrary  to  the  practice  prevailing 

1  Ibid,.,  no.  205. 

2  4  George  III,  ch.  15. 
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among  their  fellow  subjects  in  Great  Britain.1  The  en¬ 
largement  of  the  power  and  the  jurisdiction  of  the  courts 
of  vice-admiralty  were  now  loudly  complained  of,  because 
the  colonists  had  been  rather  bitter  even,  against  the 
courts  whose  authority  was  circumscribed  within  moderate 
territorial  jurisdiction.  It  was  stated  that  a  customs  of¬ 
ficial  might  make  a  seizure  in  Georgia  of  goods  ever  so 
legally  imported  and  carry  the  trial  to  Halifax  1500  miles 
distant  and  that  the  owner  must  travel  the  distance  to  de¬ 
fend  his  property.  If  the  judge  could  be  prevailed  upon, 
which  it  was  very  well  known  might  too  easily  be  done,  to 
certify  a  probable  cause  for  the  seizure,  the  owner  could  not 
maintain  an  action  for  damages  against  the  illegal  seizure 
or  obtain  any  satisfaction  other  than  to  return  to  Georgia 
quite  ruined.  From  the  imperial  viewpoint  it  can  be 
seen  that  some  measures  of  tightening  the  system  seemed 
necessary.2  It  can  also  be  seen  that  the  colonists  would 
never  be  able  to  catch  this  viewpoint,  and  that  the  develop¬ 
ment  of  hostile  feeling  was  hurrying  them  toward  the 
American  Revolution. 

Another  special  court  was  the  chancery  court.  The  ex¬ 
istence  of  chancery  courts  was  f  requently  assumed  by  the 
English  government  for  the  colonies,  although  they  were 
not  established  at  first  in  all  the  colonies,  and  there  was  con¬ 
siderable  discussion  in  various  provinces  over  the  organiza¬ 
tion  of  such  courts.  Appeals  were  regularly  heard  from  the 
chancery  courts  when  they  had  been  organized  by  the  home 
government.3 

1  Rhode  Island  Colonial  Records,  vol.  vi,  p.  415. 

*  Rhode  Island  Colonial  Records,  vol.  vi,  p.  422. 

*  Chancery  Appeals  listed  through  all  the  volumes,  Acts  Privy  Council, 
Colonial  Series.  Vide  also  British  Museum  Additional  MSS.,  no.  36216, 
folio  19,  the  case  of  Moore  vs  Ford,  Barry  et  al  from  Barbados. 
Heard  at  Whitehall  June  20,  1726. 
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Chancery  affairs  occupied  the  attention  of  the  home 
government  at  various  times.  The  Board  of  Trade  wrote 
Blakiston  in  Maryland  that  divers  complaints  had  been  laid 
before  it  of  the  irregularities  in  the  courts  of  chancery  in 
the  king’s  plantations.  It  had  been  reported  that  in  some 
places  the  governors  and  councils  sat  and  acted  therein 
without  taking  any  oath  to  do  equal  and  impartial  justice 
between  the  parties  concerned  in  the  cases  that  came  before 
them.1  Bellomont  in  1700  wrote  the  Board,  stating  that 
there  was  a  great  want  of  a  court  of  chancery  in  New  York, 
but  that  no  one  understood  the  organization  of  such  a  court.2 
From  Massachusetts  one  Thomas  Newton  petitioned  the 
Board,  stating  that  for  twenty  years  past  he  had  been  prac¬ 
ticing  law  in  that  province  and  that  he  had  had  “  frequent 
and  sad  occasion  ”  to  observe  the  great  mischief  and  incon¬ 
sistency  that  happened  because  of  the  want  of  an  established 
court  of  chancery.  The  courts  of  the  colony  gave  no  re¬ 
lief  in  cases  of  trusts,  redemption  of  mortgages,  accounts 
and  other  such  matters  cognizable  in  such  courts.  He  then 
cited  instances  which  would  prove  his  case.3 

There  was  a  division  of  opinion  between  the  home  gov¬ 
ernment  and  the  colonists  over  the  question  of  the  tenure 
of  office  of  the  judges.  The  home  government  insisted  that 
judges  should  be  appointed  during  pleasure  by  the  governor 
and  council,  while  the  colonists  stood  firmly  for  appoint¬ 
ment  during  good  behavior.  The  argument  of  the  colonists 
was  that  the  methods  used  in  the  reign  of  King  James  to 

1  Board  of  Trade  letter  to  Blakiston,  August  20,  1701.  CO 5/726,  pp. 
95-97- 

2  Bellomont  to  Board  of  Trade,  October  17,  1700.  CO5/1045,  no.  1. 

’Letter  and  memorial  of  Thomas  Newton  of  Boston  to  the  Board; 

of  Trade,  received  March  29,  1706.  CO5/864,  no.  54.  Newton  cites 
instances  in  Massachusetts  legal  history  in  which  the  want  of  a  chan¬ 
cery  court  is  shown. 
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make  the  judges  countenance  his  arbitrary  proceedings  and 
the  abuses  that  followed  upon  it  showed  the  Parliament  in 
the  following  reign  the  necessity  of  putting  it  out  of  the 
power  of  the  government  to  displace  any  judge  but  for 
official  misbehavior.1  The  assembly  in  the  colony  of  Penn¬ 
sylvania  went  on  record  as  stating  that,  though  the  gov¬ 
ernor  should  appoint  judges,  they  should  be  displaced  for 
misbehavior  at  the  request  of  the  assembly.2  In  other  words, 
no  objection  was  raised  to  the  appointment  of  judges  by  the 
governors,  but  when  guilty  of  official  misbehavior  they 
were  to  be  removed  by  the  assembly. 

Pennsylvania  and  North  Carolina  passed  laws  providing 
for  tenure  during  good  behavior  in  1759  and  1760  respec¬ 
tively.3  Both  these  laws  were  disallowed.  In  1761  the 
Council  requested  of  the  lieutenant  governor  of  New  York 
that  commissions  be  granted  to  judges  during  good  be¬ 
havior.  This  was  referred  to  the  home  government  in  no 
uncertain  terms.  With  this  representation  the  committee 
heartily  agreed  in  its-  report  of  November  21,  1761,  and  the 
Council  issued  an  order  that  instructions  be  sent  to  the 
various  colonies  in  accordance  with  it.'4 

The  Board  of  Trade  representation  of  November  11, 
1761,  in  this  New  York  case  stated  the  position  of  the  Board 
on  this  question  of  tenure.  It  showed  that  the  king’s  in¬ 
structions  to  all  the  governors  in  America  had  said  that 
judges  were  to  be  appointed  during  pleasure  only.  The 
cases  between  the  mother  country  and  the  colonies  were  in 
no  degree  similar.  The  change  which  the  tenure  of  the 
commission  of  the  judges  underwent  at  the  time  of  the  reve- 


lPenn.  Col.  Records,  vol  ii,  p.  313. 

2  Penn.  Col.  Records,  vol.  ii,  p.  267. 

3  See  Greene,  Provincial  Governor,  p.  135. 

*Acts  Privy  Council,  vol.  iv,  no.  460,  p.  494. 
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lution  in  England  was  founded  upon  the  most  conclusive 
and  repeated  proofs  of  arbitrary  and  illegal  injustice  under 
the  influence  of  the  crown.  This  circumstance  did  not 
exist  in  the  American  colonies,  because  the  governors  were 
frequently  obliged  to  appoint  such  persons  as  offered  them¬ 
selves  for  amongst  the  inhabitants,  however  unqualified  they 
were,  though  a  more  fit  person  might  afterward  be  found. 
If  the  commission  were  during  good  behavior,  the  unquali¬ 
fied  person  could  not  be  displaced.  The  representation 
closed  with  the  statement  that  the  policy  of  appointment 
during  good  behavior  was  considered  by  the  lords  com¬ 
missioners  “  as  subversive  of  all  true  policy,  destructive  to 
the  interests  of  Your  Majesty’s  subjects  and  tending  to  les¬ 
sen  that  just  dependence  which  the  colonies  ought  to  have 
upon  the  government  of  the  mother  country  ”.1 

The  Board  was  then  directed  to  prepare  a  draft  of  in¬ 
structions.  These  were  reported  back  to  the  Council  on 
December  2  and  the  next  day  approved  by  the  Council. 
These  instructions  were  issued  to  all  the  governors  of  the 
American  colonies  containing  directions  carrying  out  the 
policy  enunciated  in  the  original  report  with  respect  to  the 
tenure  of  the  commissions  to  be  granted  by  the  governors 
to  the  chief  judges  and  the  justices  of  the  courts  of  judica¬ 
ture  in  the  colonies.  This,  however,  did  not  settle  the  issue 
as  is  indicated  in  that  clause  of  the  Declaration  of  Independ¬ 
ence  which  says  that  the  king  “  has  made  judges  dependent 
on  his  will  alone  for  the  tenure  of  their  offices.” 

The  home  government  jealously  guarded  its  prerogative 
in  other  ways.  Acts  passed  in  1699  and  1701  in  New 
Hampshire  with  regard  to  the  establishment  of  courts  were 
repealed  by  the  Council  in  1706.  The  recommendation  of  the 
Board  of  Trade  had  stated  that  both  acts  encroached  upon  the 

1  Acts  Privy  Council ,  vol.  iv,  pp.  499-500;  Board  of  Trade  Journal, 
vol.  69,  p.  348.  . 
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royal  prerogative.  The  first  act  was  repealed  because  it 
prevented  appeals  if  the  value  involved  was  less  than  three 
hundred  pounds;  these  the  crown  should  be  permitted  to 
allow  if  it  wished.  The  second  act  was  dissallowed  because 
the  legislation  did'  not  state  that  appeals  to  the  Council  were 
allowed.1  Acts  passed  by  the  colonial  assemblies,  which 
extended  the  jurisdiction  of  the  inferior  courts,  were  re¬ 
pealed  by  the  Council.2  In  South  Carolina  a  law  of  1720 
was  declared  null  and  void,  the  Board  of  Trade  giving  the 
reason  that  at  had  been  passed  by  a  revolutionary  body.  This 
act  encroached  upon  the  royal  prerogative  by  the  provision 
that  the  governor,  council  and  assembly  should  hear  appeals 
in  cases  involving  more  than  one  hundred  pounds  and  that 
where  more  than  five  hundred  pounds  were  involved  appeals 
might  be  made  to  the  King  in  Council.3 4  In  Pennsylvania 
there  was  a  long  period  of  dispute  between  the  colony  and 
the  home  government  after  the  passage  of  Pennsylvania’s 
first  judiciary  act  of  1701.  The  acts  of  1701,  1711,  1715 
and  1722  all  received  the  royal  veto  because,  in  the  organ¬ 
ization  of  the  judicial  system  for  the  colony,  the  scheme 
did  not  meet  with  the  approval  of  the  English  authorities.4. 

The  colonists,  however,  would  not  always  admit  the 
claims  of  the  imperial  government  with  regard  to  the 
judicial  system.  This  was  particularly  true  in  the  case  of 
appeals  to  the  King  in  Council  from  the  New  England 

1  Laws  of  New  Hampshire,  vol.  i,  pp.  661,  862. 

2  North  Carolina  Colonial  Records,  vol.  ix,  pp.  619,  670.  Jackson 
reported  the  repeal  of  these  acts  not  only  because  of  the  extension  of 
jurisdiction  but  also  because  of  a  clause  giving  an  attachment  against 
the  goods  of  persons. 

3  Cf.  Smith,  South  Carolina  as  a  Royal  Province,  1719-1776,  pp. 
122-125. 

4  Root,  Relations  of  Pennsylvania  with  the  British  Government,  chapter 
6;  see  particularly  pp.  158-174. 


1 82  JUSTICE  IN  THE  AMERICAN  COLONIES  [500 

colonies.  Bellomont  wrote  to  England  during  the  years 
1699-1700  concerning  the  attitude  of  the  New  England 
colonies  toward  appeals.  In  a  letter  to  the  Board  of 
Trade  November  28,  1700,  he  spoke  of  the  refusal  on  the 
part  of  New  Hampshire  and  Boston  to  allow  appeals  in  two 
specific  cases  and  added  that  he  did  not  doubt  that  in  both 
cases  the  Board  “  will  make  an  inquisition  why  appeals  were 
refused  these  parties  ”.1  From  Rhode  Island  Dudley 
wrote  the  Board  at  great  length  under  date  of  November 
2,  1705,  stating  that  proceedings  in  the  courts  of  justice 
were  arbitrary  and  unjust,  and  as  the  eighth  of  the  griev¬ 
ances  which  he  listed  he  stated  that  the  colony  had  refused 
to  allow  appeals  to  the  home  government  and  gave  “  great 
vexation  to  those  that  demand  the  same  ”.  He  enclosed  in 
this  report  affidavits  to  prove  the  correctness  of  his  com¬ 
plaint.2  The  Birinley  case  had  drawn  the  definitive  state¬ 
ment  from  the  home  government  that  appeal  was  the  in¬ 
herent  right  of  Englishmen.3  The  Palmes  case  in  Connec¬ 
ticut  drew  attention  to  that  colony  and  led  to  a  similar 
statement  there.4  Even  Virginia  was  accused  of  prevent¬ 
ing  appeals.9  The  attitude  of  Massachusetts  was  extremely 
hostile,  as  is  indicated  by  the  “  New  England  Address  about 
Appeals,”  dated  March  25,  1698.6  But  as  the  eighteenth 
century  advanced  the  opposition  died  down  gradually  until 
there  was  scarcely  anything  to  be  found  in  the  way  of  open 
refusal  of  appeal. 

The  Massachusetts  government  refused  the  appeal  of  one 

1  Bellomont  to  Board  of  Trade,  November  28,  1700.  Cos/1045,  no.  18. 

2  Report  of  Dudley  to  Board  of  Trade  concerning  irregularities  in 
Rhde  Island,  November  2,  1705.  CO5/1263,  pt.  2  with  enclosures. 

3  See  supra  chapter  i;  Acts  Privy  Council,  vol,  ii,  732. 

‘See  supra  chapter  i. 

5  Calendar  State  Papers,  vol.  x,  p.  657. 

6  See  supra  chapter  i;  CO 5/860. 
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George  Lawson  to  the  King  in  Council  from  a  sentence 
given  in  the  inferior  court  of  common  pleas  at  Boston  in 
1704  and  confirmed  the  same  year  in  the  superior  court  in 
favor  of  Peter  Sergiant.  The  petition,  however,  was  heard 
despite  the  action  of  Massachusetts  and  in  1706  the  com¬ 
mittee  recommended  that  -the  governor  of  Massachusetts 
state  the  reasons  for  refusing  to  admit  the  appeal  and  for¬ 
ward  all  papers  relating  to  the  case  and  that  all  parties 
should  attend  the  first  meeting  of  the  Council  in  November 
prepared  to  be  heard.1  The  judges  of  the  superior  court 
of  Massadhusetts  answered  the  order  in  council,  October  2, 
1706,  pointing  out  that  the  refusal  of  Mr.  Lawson’s 
appeal  was  because  the  sum  involved  was  under  three 
hundred  pounds.2  In  May,  1707,  the  committee  recom 
mended  the  dismissal  of  the  case  which  was  ordered  by  the 
Council.  This  case  is  cited  as  an  indication  of  the  attempt 
on  the  part  of  the  Privy  Council  to  be  fair  and  judicially 
minded. 

There  were  instances  of  evasion  of  the  decrees  of  the 
King  in  Council.  The  conspicuous  case  of  the  colonial 
period  is-  that  of  Leighton  v  Frost.3  In  the  Freebody  case 
from  Rhode  Island,  appealed  to  the  Council  in  1766,  but 
still  under  discussion  in  1771,  an  order  had  -been  issued  con¬ 
cerning  the  computation  -0'f  interest.  The  superior  court  of 
Rhode  Island  evaded  the  issue  presented  by  the  order  in 
council  and  Freebody  petitioned  a  second  time.  The  com¬ 
mittee  ordered  the  judges  of  the  superior  court  to  return  an 
answer  within  three  months.  On  the  committee  report  of 
July  6,  1774,  after  counsel  had  been  heard  on  both  sides, 
peremptory  order  was-  given  to  the  judges  of  the  colonial 
court  to  comply  with  the  orders  in  council  of  1769.4 

1  Acts  Privy  Council,  vol.  ii,  no.  990. 

1Board  of  Trade  Journals,  1704-1709,  p.  324. 

sSee  supra  chapter  III. 

*Acts  Privy  Council,  vol.  v,  pp.  24-25. 
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Three  cases  are  usually  cited  as  involving  the  validity  of 
colonial  legislative  enactments  and  a  diligent  search  of  the 
records  yields  no  more.  These  cases  are  Winthrop  v  Lech- 
mere  from  Connecticut;  Phillips  v.  Savage  from  Massa¬ 
chusetts;  and  Clarke  v.  Tousey,  also  from  Connecticut. 

John  Winthrop  of  New  London  in  Connecticut  petitioned 
January  16,  1727,  for  permission  to  appeal  from  two  sen¬ 
tences  of  the  superior  court  of  Connecticut  in  favor  of 
Thomas  and  Anne  Lechmere  relating  to  the  real  estate  left 
the  petitioner  by  his  ancestors,  and  that  an  act  passed  by 
the  assembly  of  Connecticut  empowering  Thomas  Lechmere 
to  dispose  of  the  property  might  be  repealed.1  The  facts 
in  the  case  showed  that  General  Wait  Winthrop  died  in¬ 
testate,  leaving  two  children,  John  Winthrop  and  Ann,  the 
wife  of  Thomas  Lechmere  of  Boston,  a  merchant.  John 
Winthrop  was  made  executor  of  the  estate  and  did  not 
make  any  inventory  or  account  of  his  administration.  In 
July,  1724,  Lechmere  applied  to  the  court  of  probate 
insisting  that  he  was  in  right  of  his  wife  entitled  to 
a  proportion  of  the  estate,  but  that  he  was  kept  from  it  be¬ 
cause  Winthrop  had  not  inventoried  or  administered  the 
same.  Lechmere  caused  Winthrop  to  be  summoned  before 
the  court  of  probate  and  there  Winthrop  maintained  that  he 
was  the  heir  at  law  and  was  in  possession  of  the  estate 
by  his  right  of  inheritance  under  the  common  law  of  Eng¬ 
land.  Consequently,  he  was  not  obliged  to  give  an  account 
of  the  real  estate  belonging  to  his  father.  Lechmere  was 
wishing  to  establish  a  claim  to  one  third  of  the  estate  under 
a  Connecticut  law  passed  in  1699  concerning  the  distribu¬ 
ted  Privy  Council,  vol.  iii,  no.  112,  pp.  139-171 ;  Connecticut  Colonial 
Records,  vol.  vii,  pp.  57I"579;  Connecticut  Historical  Society  Collec¬ 
tions, — vol.  v;  Andrews,  The  'Connecticut  Intestacy  Law — Yale  Review, 
vol.  iii,  p  261;  Dickerson,  American  Colonial  Government,  pp.  274-277; 
Schlesinger,  Colonial  Appeals  to  the  Privy  Council,  Political  Science 
Quarterly,  vol.  xxviii,  pp.  440-446. 
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tion  of  intestates.  This  law  had  provided  that  the  real 
estate  of  an  intestate  was  to  be  divided  so  that  a  double 
portion  went  to  the  eldest  son.  This  was  in  opposition  to 
English  common  law  by  which  the  whole  of  an  estate  passed 
to  the  eldest  son. 

The  case  was  in  the  Connecticut  courts  until  March  22, 
1726  when  on  an  appeal  in  review  the  letters  of  administra¬ 
tion  granted  Winthrop  were  vacated  and  the  administration 
of  the  estate  given  to  Thomas  and  Ann  Lechmere.  Ap¬ 
peal  was  denied  Winthrop  in  the  Connecticut  courts  but 
upon  his  petition  to  the  King  in  Council  he  was  admitted 
to  an  appeal.  The  hearing  before  the  committee  was  held 
December  20,  1727.  The  respondents  advanced  the  fact 
of  the  Connecticut  legislation  and  the  appellant  attempted 
to  show  that  the  Connecticut  law  was  contrary  to  estab¬ 
lished  law  in  England.  Winthrop  definitely  asked  that 
“  His  Majesty  would  repeal  ”  an  act  passed  by  the  Assembly 
empowering  Lechmere  to  sell  and  dispose  of  Winthrop’s 
real  estate  and  would  restore  to  him  his  father’s  estate. 

The  verdict  was  given  by  the  Council  upon  recommenda¬ 
tion  of  the  committee  in  favor  of  Winthrop.  This  seems 
to  have  been  due  largely  to  the  skill  of  his  attorneys,  Yorke 
and  Talbot.1  The  Connecticut  law  was  declared  to  be  null 
and  void  because  it  was  contrary  to  the  laws  of  England  and 
because  it  made  lands  of  inheritance  distributable  as  personal 
estates  and  was  not  warranted  by  the  charter  of  the  colony.2 

Previous  to  the  passage  of  the  Connecticut  law  of  1699, 
Massachusetts  had  passed  an  act  for  the  distribution  of 
estates  of  intestates.  An  appeal  reached  the  King  in 
Council,  'Calling  in  question  this  colonial  statute  as  contrary  to 
English  common  law,  in  the  case  of  Phillips  v  Savage.3 

1  Vide  Dickerson,  American  Colonial  Government,  p.-  275. 

2  Acts  Privy  Council,  vol.  iii,  p.  149. 

3  Phillips  v  Savage,  Acts  Privy  Council,  vol.  iii,  no.  322;  P.  C.  2,  no. 
93,  PP-  95,  101,  1 66,  186.  P.  C.  2,  no.  94,  pp.  203,  267,  353,  374.  Mass. 
Lower  House  Journal,  December  14,  1738,  p.  35. 
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The  petition  of  Gillam  Phillips  of  Boston,  the  son  and 
heir  of  Henry  Phillips,  gentleman,  of  Boston  for  an  ap¬ 
peal  from  an  order  of  the  governor  and  council  of  Massa¬ 
chusetts  Bay,  November  3,  1733,  approving  of  a  division  of 
the  real  estate  of  his  brother  among  his  mother,  sister  and 
himself  pursuant  to  the  orders  of  the  judge  of  the  pro¬ 
bate  of  wills,  was  referred  to  the  committee  November  7, 
1734.  The  appeal  was  admitted  in  February  of  the  fol¬ 
lowing  year.  On  July  22,  1737,  Samuel  Wilks,  the  agent  of 
the  colony,  addressed  a  memorial  to  the  committee,  setting 
forth  that  the  judgment  from  which  Phillips  was  appealing 
was  founded  upon  a  general  law  of  Massachusetts  for 
the  settling  of  estates  which  had  been  constantly  ob¬ 
served  and  put  into  practice  since  the  law  had  been  passed 
and  had  obtained  the  royal  approbation.  He  asked  that 
the  validity  of  this  law  might  in  no  way  be  called  in 
question  but  that  if  it  was  the  general  court  of  the  prov¬ 
ince  might  be  heard  by  their  counsel  in  support  of  the  bill. 
This  shows  the  consternation  that  seized  the  Massachusetts 
people  when  it  was  thought  that  the  council  might  impeach 
the  force  or  validity  of  the  law. 

The  committee  heard  the  case  and  the  arguments  of  the 
counsel  in  December,  1737,  and  in  January,  1738.  Here  the 
appellant  represented  that  he  was,  by  the  common  law  of  the 
realm,  solely  entitled  to  the  estate  of  his  brother  and  that  no 
act  O'f  the  province  of  Massachusetts  could  vary  the  common 
law  of  the  realm  or  change  or  alter  the  course  of  descent. 
The  legislation  of  the  Massachusetts  assembly  was  there¬ 
fore  null  and  void  for  want  of  power  in  the  assembly  to 
enact  such  legislation.  Upon  this  the  appellant  had  re¬ 
fused  to  distribute  the  intestate’s  real  estate.  The  estate 
had  been  divided  into  five  parts  by  order  of  the  judge  of 
the  probate  of  wills  and  Gileam  Phillips  had  appealed  to  the 
governor  and  council  of  the  province.  But  the  governor 
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and  council  had  upheld  the  probate  court.  The  appellant 
had  then  asked  for  an  appeal  to  the  king,  but  this  had  been 
refused  by  the  Massachusetts  authorities. 

The  committee  reported  that  the  act  of  the  Massachusetts 
Assembly  had  been  passed  as  long  before  as  the  year  1692 
and  had  been  ratified  and  confirmed  in  1695  by  the  then 
lords  justices  in  council.  Several  other  acts  in  addition  to 
and  explanatory  of  it  had  been  passed  in  Massachusetts,  one 
as  late  as  1731,  and  the  records  of  the  colony  showed  that 
estates  had  been  distributed  according  to  these  acts.  There¬ 
fore,  the  committee  recommended  that  the  divisions  of 
the  estate  stand,  the  judgments  of  the  Massachusetts  courts 
be  affirmed  and  the  appeal  dismissed.  This  was  done  by  an 
order  in  council  of  February  15,  1738. 

The  question  of  the  intestacy  laws  came  up  again  in  an 
appeal  from  Connecticut.  This  was  in  the  appeal  of  Samuel 
Clark  of  Connecticut  in  1737  from  a  sentence  of  the  sup¬ 
erior  court  in  March  1733  in  favor  of  Thomas  Tousey, 
Esq.,  and  Hannah,  his  wife,  together  with  four  other  per¬ 
sons,  concerning  the  distribution  of  land.1  This  land  had 
belonged  to  the  estate  of  Samuel  Clark,  Esq.,  deceased,  and 
again  called  into  question  the  law  passed  by  the  Connecticut 
assembly  concerning  the  estate  of  intestates.  The  colony 
itself  was  so  vitally  interested  that  it  helped  by  money  ex¬ 
penditures  to  assist  in  the  appeal.  The  appeal  was  admitted 
May  25,  1738,  and  a  second  one  May  17,  1742.  On  July 
4,  1745,  the  case  was  heard  before  the  committee  and  on 
its  recommendation,  July  18th  of  the  same  year,  the  peti- 

1  Clark  v  Towsey  et  al.  Acts  Privy  Council ,  vol.  iii,  no.  422,  pp. 
580-581.  Connecticut  Colonial  Records,  vol.  viii,  pp.  506-507;  Andrews, 
Connecticut  Intestacy  Law,  Yale  Review  iii,  pp.  2661-264;  Schlesinger, 
Colonial  Appeals  to  Privy  Council.  Political  Science  Quartery,  vol. 
xxviii,  p.  445 ;  Hazeltine,  Appeals  from  Colonial  Courts,  Am.  Hist. 
Review,  1894,  pp.  319-320. 
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tion  was  dismissed,  the  judgments  of  the  lower  courts  af¬ 
firmed  and  the  validity  of  the  Connecticut  act  concerning 
the  estates  of  intestates  sanctioned  which  reversed  the  for¬ 
mer  decision  enunciated  in  the  appeal  in  the  case  of  Win- 
throp  vs  Lechmere. 

It  has  been  generally  supposed  that  during  the  colonial 
period  no  great  constitutional  importance  was  attached  to 
these  decisions  declaring  a  colonial  statute  contrary  or  in 
accordance  with  established  English  law.  As  a  matter  of 
fact  there  is  evidence  to  show  that  legal  authorities  both 
in  the  colonies  and  in  England  saw  the  importance  of  the 
precedent  which  had  been  established.1  The  King  in 
Council  was  at  once  an  executive  and  a  judicial  body.  In 
its  executive  capacity  the  Privy  Council  passed  upon,  and 
when  necessary,  disallowed  colonial  legislation.  When  a 

1In  the  plea  of  John  Camm  before  the  general  court  of  Virginia  at 
Williamsburg,  April  10,  1764,  in  the  case  of  Camm  v.  Charles  Hansford 
and  William  Moss  in  which  a  Virginia  statute  was  involved  this  state¬ 
ment  was  made : 

“  A  noble  Lord  of  great  weight  in  the  Council  declared  that  if 
the  validity  of  the  act  had  come  before  them  in  an  appeal  touch- 
iny  any  dispute  concerning  it  (the  Virginia  act)  they  must  have 
declared  it  no  law  from  its  manfest  injustice,  if  there  had  been  no 
other  objection  to  it.”  Bitish  Museum  Additional  Mss.  36220, 
folio  53- 

Later,  when  the  case  reached  the  Privy  Council  on  the  appeal  of  John 
Camm,  the  attorneys,  Norton  and  Willes,  offer,  as  part  of  the  plea  of 
the  appellant  in  the  hearing  before  the  committee,  November  27,  1765 
the  following  statement: 

“  For  that  acts  have,  upon  the  hearing  of  private  appeals  been 
declared  void,  particularly  the  Privy  Council,  on  hearing  an  ap¬ 
peal  between  Winthrop  and  Lechmere  from  Connecticut  in  1727 
judicially  declared  two  acts  of  assembly  passed  in  that  province! 
void ;  the  one  a  general  one,  to  make  lands  descendible  to  all  the 
children ;  the  other  a  private  one,  to  take  away  the  administration 
from  Winthrop  who  refused  to  exhibit  an  inventory  and  to  give  it 
to  Lechmere,  who  would  exhibit  one  ”.  Ibid.,  folio  54. 
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judicial  hearing  called  in  question  this  legislation  it  was  only 
natural  that  the  Council  should  express  itself  upon  the 
validity  of  it.  As  the  early  American  jurists  began  to  de¬ 
velop  their  ideas  of  jurisprudence  it  might  have  been  ex¬ 
pected  that  they  would  fallow  this  precedent.  In  this  sense 
this  function  of  the  Privy  Council  became  the  precedent  for 
that  power  of  judicial  annulment  of  legislation  exercised 
at  the  present  time  in  the  United  States  'by  the  Supreme 
Court. 


BIBLIOGRAPHICAL  NOTE 


No  bibliographical  list  accompanies  this  monograph  as  the  results 
are  based  largely  upon  the  source  material  found  in  the  British 
Museum  and  the  Public  Record  Office  in  London.  Following  the  ex¬ 
ample  of  other  persons  who  have  used  this  material  I  have  listed  it 
under  the  call  number  used)  at  the  Museum  and  the  Record  Office. 
Where  secondary  material  has  been  used  it  has  been  specifically  cited 
in  the  foot  notes. 

At  the  Public  Record  Office  the  most  important  material  for  this 
work  is  found  in  the  manuscript  records  of  the  Board  of  Trade  and' 
the  original  records  of  the  Privy  Council.  The  original  papers  and 
the  entry  books  are  listed  here  under  the  citation  of  the  Public  Record 
Office  as  C.  O.  Following  this  comes  the  number  of  the  classifica¬ 
tion,  the  number  of  the  volume  and,  where  it  is  possible,  the  number 
of  the  manuscript  within  the  volume.  Much  use  has  been  made  also 
of  the  eighty-four  volumes  of  the  Board  of  Trade  Journal,  a  record 
of  the  proceedings  at  the  Board  meetings,  valuable  principally  as  an 
index  to  the  other  manuscript  papers.  Generally  speaking,  the  Acts 
of  the  Privy  Council,  Colonial  Series,  vols.  1-5,  together  with  the 
Calendar  of  State  Papers,  Colonial  Series,  America  and  West  Indies, 
have  been  used  for  the  actions  of  the  Privy  Council.  However,  in 
cases  where  use  has  been  made  of  the  original  Privy  Council  Register, 
a  valuable  record  kept  with  the  greatest  of  care  explaining  the  re¬ 
lation  between  the  Board  of  Trade  and  the  Privy  Council,  it  is  listed 
under  the  call  number  of  the  Record  Office,  namely  P.  C.  2. 

At  the  British  Museum  are  to  be  found  the  briefs  in  Privy  Council 
appeals  between  the  years  1752  and  1769  in  the  so-called  Hardwicke  Papers, 
British  Museum  Additional  Manuscripts  36217-36220,  listed  in  this 
monograph  under  manuscript  and  folio  number.  These  are  a  series  oh 
briefs,  including  those  of  the  first  Earl  of  Hardwicke  when  he  was 
known  as  Sir  Philip  Yorke,  with  his  notes  after  his  accession  to  the 
bench  and  briefs  with  the  notes  of  his  son,  the  Honorable  Charles 
Yorke.  Sir  Philip  Yorke,  after  a  splendid  career  as  a  solicitor  became 
solicitor-general  in  1720,  chief  justice  in  1733  and  was  created  Baron 
Hardwicke  of  Hardwicke  in  Gloucestershire.  He  retained  the  chief! 
justiceship  until  June  8,  1737,  when  he  became  lord  chancellor.  Charles 
Yorke,  the  second  son  of  Lord  Chancellor  Hardwicke,  was  likewise 
a  solicitor  of  great  brilliance  and  became  lord  chancellor  in  1770.  He 
was  attorney  in  a  number  of  cases  coming  on  appeal  from  the  colonies. 

It  is  unfortunate  that  the  sources  do  not  give  us  more  complete  and 
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accurate  information  concerning  final  decisions  reached  by  the  King  in 
Council  and  the  discussions  at  the  meetings  of  the  committee  on  appeals. 
Reference  is  made  to  colonial  petitions  with  no  further  mention  con¬ 
cerning  them  in  the  Privy  Council  Register.  Our  only  sources  of  knowl¬ 
edge  concerning  the  discussions  at  the  meetings  of  the  committee  are  the 
scant  statements  which  sometimes  appear  with  the  record  of  the  final 
decision  or  the  scribbled  notes  found  on  the  lawyer’s  briefs.  It  would 
have  been  interesting  to  follow  the  line  of  reasoning  by  which  the  com¬ 
mittee  arrived  at  its  recommendations. 

In  secondary  material  there  are  two  excellent  monographs  of  import¬ 
ance  concerning  appeals.  These  are  H.  D.  Hazeltine’s,  “Appeals  from 
the  Colonial  Courts  to  the  King  in  Council  with  Especial  Reference  to 
Rhode  Island,”  Annual  Reports  of  the  American  Historical  Association, 
1894,  PP-  299-350  and  A.  M.  Schlesinger’s  “  Colonial  Appeals  to  the 
Privy  Council,”  Political  Science  Quarterly,  vol.  xxviii,  pp.  279-297, 
433-450-  Indebtedness  is  gratefully  acknowledged  to  both  of  these  studies. 
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Principles  of  Personnel  Administration.  By  Arthur  W.  Procter. 
256  PP-  $3- 

SERVICE  MONOGRAPHS  OF  THE  UNITED  STATES  GOV¬ 
ERNMENT,  giving  in  detail  the  history,  activities,  publi¬ 
cations,  etc.,  of  the  several  Administrative  Federal  Services. 
Thirty-three  volumes  have  been  issued  or  are  in  press.  A 
list  of  titles  will  be  sent  on  request. 

Orders  should  be  addressed  to 

THE  JOHNS  HOPKINS  PRESS 

Baltimore,  Maryland 
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China  at  the  Conference 

BY 

W.  W.  WILLOUGHBY 

Professor  of  Political  Science  at  The  Johns  Hopkins  University 

Octavo.  435  pages.  Price  $3.00 

This  volume,  in  the  form  of  a  semi-official  report,  will 
take  its  place  along  side  the  author’s  well-known  work 
“Foreign  Rights  and  Interests  in  China,”  and  will  give 
the  reader  an  accurate  statement  of  the  results  of  the 
recent  Conference  at  Washington. 

Besides  chapters  explaining  the  reasons  for  the  discus¬ 
sion  by  the  Powers  of  the  political  and  international  situa¬ 
tion  in  the  Far  East,  describing  the  organization  and  pro¬ 
cedure  of  the  Conference,  and  estimating  its  results,  there 
are  chapters  dealing  severally  with  each  of  the  important 
subjects  discussed  in  the  Conference  and  regarding  which 
Treaties  or  Resolutions  were  adopted.  In  an  Appendix 
the  texts  are  given  of  these  important  documents. 

Inasmuch  as,  with  the  exception  of  a  part  of  a  single 
session  which  was  devoted  to  the  situation  in  Siberia,  the 
entire  work  of  the  Conference  so  far  as  it  dealt  with  polit¬ 
ical  questions  in  the  Pacific  and  Far  East,  was  concerned 
with  the  affairs  of  China,  the  present  volume  gives,  in 
effect,  a  comprehensive  account  of  the  work  of  that  Con¬ 
ference.  In  order  that  it  may  be  quite  complete  in  this 
respect  there  is  given  in  the  Appendix  the  statements 
made — there  were  no  discussions — with  reference  to  the 
Siberian  situation. 
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Columbia  University  Press  Publications 


CONSTITUTIONAL  GOVERNMENT  IN  THE  UNITED  STATES.  By 

Woodrow  Wilson,  LL.D.,  President  of  the  United  States.  Pp.  vii -|- 236. 

OUR  CHIEF  MAGISTRATE  AND  HIS  POWERS.  By  William  Howard 
Taft,  Twenty-seventh  President  of  the  United  States.  Pp.  vii  — |—  565. 

CONSTITUTIONAL  POWER  AND  WORLD  AFFAIRS.  By  George  Suth¬ 
erland,  former  United  States  Senator  from  Utah.  Pp.  vii  -f-  202. 

WORLD  ORGANIZATION  AS  AFFECTED  BY  THE  NATURE  OF  THE 
MODERN  STATE.  By  David  Jayne  Hill,  LL.D.,  late  American  Ambas¬ 
sador  to  Germany.  Pp.  ix  -f-214.  Reprinted  with  new  Preface. 

THE  GENIUS  OF  THE  COMMON  LAW.  By  the  Right  Honorable  Sir  Fred¬ 
erick  Pollock,  Bart.,  D.C.L.,  LL.D.  Pp.  vii-)-  141. 

THE  MECHANICS  OF  LAW  MAKING.  By  Courtenay  Ilbert,  G.  C.  B., 
Clerk  of  the  House  of  Commons.  Pp.  viii  -)-  209. 

LAW  AND  ITS  ADMINISTRATION.  By  Harlan  F.  Stone,  LL.D.,  Dean  of 
the  School  of  Law,  Columbia  University.  Pp.  vii  -)-  232. 

AMERICAN  CITY  PROGRESS  AND  THE  LAW.  By  Howard  Lee  Mc- 
Bain,  Ph.D.,  Eaton  Professor  of  Municipal  Science  and  Administration,  Co¬ 
lumbia  University.  Pp.  viii  -)-  269. 

Uniformly  bound,  12mo,  doth.  Each,  $2.00  net. 


THE  AMERICAN  COLONIES  IN  THE  EIGHTEENTH  CENTURY.  By  Her¬ 
bert  L.  Osgood,  Ph.D.,  late  Professor  of  History  in  Columbia  University.  In 
four  volumes,  8vo,  cloth.  550  pages  each.  $5.00  per  volume. 

THE  LEAGUE  CF  NATIONS  AND  MISCELLANEOUS  ADDRESSES.  By 

William  D.  Guthrie,  Member  of  the  New  York  Bar.  8vo,  cloth,  pp.  ix  -f- 
383.  $2.00  net. 

RECENT  CHANGES  IN  CONSTITUTIONAL  THEORY  IN  THE  UNITED 
STATES.  By  John  W.  Burgess,  Emeritus  Professor  of  Political  Science 
and  Constitutional  Law,  Columbia  University.  i2mo,  cloth.  $2.00  net. 
MARXISM  VERSUS  SOCIALISM.  By  Vladimir  G.  Simkhovitch,  Ph.D., 
Professor  of  Economic  History,  Columbia  University.  i2mo,  cloth,  pp.  xvi  -j- 
298.  $2,oo  net. 

RECORDS  OF  CIVILIZATION:  SOURCES  AND  STUDIES 

HELLENIC  CIVILIZATION.  By  G.  W.  Boisford,  Ph  D.  and  E.  G.  Sihler, 
Ph.D.  8vo,  cloth,  pp.  719.  $4.00  net. 

THE  HISTORY  OF  THE  FRANKS  BY  GREGORY  BISHOP  OF  TOURS. 

Selections,  translated  with  notes.  By  Ernest  Brehaut,  Pn.D.  8vo,  cloth, 
pp.  xxv  -f-  284.  Map.  $3.00  net. 

THE  BOOK  OF  THE  POPES  (LIBER  PONTIFICALIS).  Translated  with  an 
introduction.  By  Louise  Ropes  Loomis,  Ph.D.  8vo,  cloth,  pp.  xxii  -J-  169. 
$2.50  net. 

AN  INTRODUCTION  TO  THE  HISTORY  OF  HISTORY.  By  James  T. 
Shotwell,  Professor  of  History  in  Columbia  University.  8vo,  cloth,  pp.  xii  -}— 
339.  $4  00  net. 

THE  LITERATURE  OF  THE  OLD  TESTAMENT  IN  ITS  HISTORICAL 
DEVELOPMENT.  By  Julius  A.  Bewer,  Professor  of  Old  Testament  Ex¬ 
egesis  in  Union  Theological  Seminary.  8vo,  cloth,  pp.  xiv  -f  452.  $5.00  net. 
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THE  VILLAGE  LABOURER,  1760-1832 :  A  Study  in  the  Government  of  Eng¬ 
land  before  the  Reform  Bill.  By  J.  L.  and  Barbara  Hammond.  8vo.  $2.25 
net. 

“  There  is  not  a  chapter  in  Mr.  and  Mrs.  Hammond’s  book  which  fails  to  throw 
new  light  on  enclosures  or  on  the  administration  of  the  poor  laws  and  the  game 
(laws,  and  on  the  economic  and  social  conditions  of  the  period.  ...  A  few  other 
studies  of  governing  class  rule  before  1867  as  searchingly  analytical  as  Mr. 
and  Mrs.  Hammond’s  book  will  do  much  to  weaken  this  tradition  and  to  make 
imperative  much  recasting  of  English  History  from  1688.”— 

—Am.  Political  Science  Review. 

THE  TOWN  LABOURER,  1760-1832:  The  New  Civilization.  By  J  L.  Ham¬ 
mond  and  Barbara  Hammond,  Authors  of  “  The  Village  Labourer,  1760-1832  : 
A  Study  in  the  Government  of  England  before  the  Reform  Bill.”  8vo. 
$2.25  net. 

This  volume  is  the  first  part  of  a  study  of  the  Industrial  Revolution.  It 
[will  be  completed  by  another  volume  giving  in  detail  the  history  of  the  work¬ 
people  in  various  industries,  with  a  full  account  of  the  Luddite  rising  and  of 
;the  disturbances  connected  with  the  adventures  of  Vae.  agent  provocateur  Oliver. 

"Never  has  the  story  been  told  with  such  masterly  precision,  or  with 
%uch  illuminating  reference  to  the  original  sources  of  the  time,  as  in  this  book 
....  The  perspective  and  proportion  are  so  perfect  that  the  life  of  a  whole 
era,  analyzed  searchingly  and  profoundly,  passes  before  your  eyes  as  you  read.” 
— The  Dial. 

“  A  brilliant  and  important  achievement.  ‘  The  Town  Labourer  ’  will  rank 
as  an  indispensable  source  of  revelation  and  of  inspiration.”—  The  Nation 
(London). 

ENGLISH  PRISONS  UNDER  LOCAL  GOVERNMENT.  By  Sidney  and  Bea¬ 
trice  Webb.  With  Preface  by  Bernard  Shaw.  8vo.  $5.00  net. 

This  detailed  history  of  Prison  Administration  from  the  Seventeenth  to  the 
Twentieth  Century,  uniform  with  the  authors’  other  books  on  English  Local 
Government,  supplies  the  historical  background  for  the  companion  volume, 
English  Prisons  To-day ,  being  the  Report  of  the  Prison  System  Inquiry  Commit¬ 
tee,  The  characteristic  Preface  by  Bernard  Shaw,  extending  to  over  70  pages, 
discusses  the  Theory  of  Punishment  and  propounds  a  revolutionary  change  in 
the  treatment  of  criminals. 

ENGLISH  PRISONS  TO-DAY  :  Being  the  Report  of  the  Prison  System  Inquiry 
Committee.  Edited  by  Stephen  Hobhouse,  M.A.,  and  A.  Fenner  Brockway. 
With  6  Illustrations.  8vo.  $8.50  net. 

In  the  First  part  of  the  Report  a  detailed  description  is  given  of  the  Eng¬ 
lish  Prison  System  as  it  is  operating  to-day.  In  the  Second  Part  a  description 
is  given  of  the  mental  and  moral  effects  of  imprisonment.  The  conclusions  of 
the  Committee  are  based  upon  evidence  received  from  prison  officials,  work¬ 
ers  among  discharged  prisoners,  and  ex-prisoners  of  many  types,  supple¬ 
mented  by  a  study  of  official  and  unofficial  literature. 

THE  HUMAN  FACTOR  IN  BUSINESS  By  B.  Seebohm  Rowntree,  Author 
of  “  Industrial  Unrest:  A  Way  Out.”  “  Poverty :  A  Study  of  Town  Life,” 
"How  the  Labourer  Lives,”  “The  Human  Needs  of  Labour.”  etc.  Crown 
8vo.  $2.00  net.  1 

11  Seebohm  Rowntree’s  Human  Factor  in  Business  is  a  good  example  of 
the  attitude  taken  by  the  benevolent  employer  of  high  moral  integrity  ;  it  un¬ 
derstands  the  whole  human  problem— except  the  humanity.  It  is  better,  I 
think,  than  most  American  employers’  accounts  of  their  workers’ needs ;  but 
it  is  a  purely  external  view  of  the  workers’  psychology.”— Harold  J.  Laski  in 
The  Survey. 
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THE  ADMINISTRATION  OF  INDUSTRIAL  ENTERPRISES. 
With  Special  Reference  to  Factory  Practice.  By  Edward  D. 
Jones,  Ph.D.,  Professor  of  Commerce  and  Industry,  University  of  Mich¬ 
igan.  With  Illustrations  and  Bibliographies.  Large  i2mo.  $2.35 
net.  ( Seventh  Impression). 

“To  the  head  of  any  industrial  organization,  and  especially  to  the  executives  of  those 
which  have  not  long  been  created  and  are  still  faced  with  many  of  the  problems  dis¬ 
cussed  in  the  volume,  it  should  be  particularly  useful.” —  Wall  Street  Journal. 

THE  WORKS  MANAGER  TO-DAY:  An  Address  Prepared  for 
a  Series  of  Private  Gatherings  of  Works  Managers.  By  Sidney 
Webb,  Professor  of  Public  Administration  in  the  University  of  London 
(School  of  Economic  and  Political  Science).  Crown  8vo.  $1,35  net 
An  examination,  in  easy  lecture  form,  of  the  problems  of  management 
of  any  considerable  industrial  enterprise,  especially  in  relation  to  the  or¬ 
ganization  of  labor,  methods  of  remuneration,  “  Scientific  Management  ” 
and  “  Welfare  Work,”  piecework  and  premium  bonus  systems,  restriction 
of  output  and  increase  of  production,  the  maintenance  of  discipline,  etc. 

THE  ECONOMIC  HISTORY  OF  THE  UNITED  STATES.  By 

Ernest  Ludlow  Bogart,  Ph.D.,  Professor  of  Economics  in  the  Uni¬ 
versity  of  Illinois.  New  edition,  revised  and  enlarged  (1922).  With 
26  Maps  and  95  Illustrations.  Crown  8vo,  $2  00. 

READINGS  IN  THE  ECONOMIC  HISTORY  OF  THE  UNITED 
STATES.  By  E.  L.  Bogart,  Ph.D.,  and  C.  M.  Thompson,  Ph.D., 
of  the  University  of  Illinois.  8vo.  $3.20. 

A  source  book  which  collects  in  one  volume  contemporary  material 
illustrating  the  most  important  economic  developments  in  the  country’s 
history.  The  material  is  arranged  as  follows :  Eight  chapters  deal  with 
the  United  States  before  1808;  nine  with  the  period  of  1 808- 1860 ;  and 
six  with  the  period  since  i860. 

RAILROADS.  In  two  volumes.  By  William  Z.  Ripley,  Ph.D. 
Nathaniel  Ropes  Professor  of  Economics  in  Harvard  University,  author 
of  “  Railway  Problems,”  etc. 

Vol.  I.  RATES  AND  REGULATION,  with  41  maps  and  diagrams. 

8vo.  $4.00  net. 

Vol.  II.  FINANCE  AND  ORGANIZATION,  with  29  maps  and 
diagrams.  8vo.  $4.00  net. 

PRINCIPLES  OF  ECONOMICS  :  with  Special  Reference  to  Amer¬ 
ican  Conditions.  By  Edwin  R.  A.  Seligman,  LL.D.  McVickar 
Professor  of  Political  Economy  in  Columbia  University.  New  Edition, 
Revised.  $3.00  net. 

AN  ESSAY  ON  MEDIAEVAL  ECONOMIC  TEACHING.  By 

George  O’Brien,  Litt.D.,  author  of  “  The  Economic  History  of  Ireland 
in  the  Seventeenth  Century,”  “  The  Economic  History  of  Ireland  in  the 
Eighteenth  Century,  etc.”  $4. 7 5  net. 

It  is  the  aim  of  this  essay  to  examine  and  present  in  as  concise  a  form 
as  possible  the  principles  and  rules  which  guided  and  regulated  men  in 
their  economic  and  social  relations  during  the  period  known  as  the 
Middle  Ages. 
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WEALTH  AND  TAXABLE  CAPACITY 

By  Sir  Josiah  Stamp,  K.B.E.,  D.Sc.  Being  the  Newmarch  Lectures  of 
1920-21.  10s.  6d.  Postage  9d. 

In  the  House  of  Commons  during  the  Debate  on  the  Budget,  April,  1922,  these  Lectures 
were  referred  to. 

i  ? Morning  Post:  “  The  hook  should  be  read,  and  read  carefully,  by  all  who  are  concerned 
in  post-war  financial  problems.  .  .  .  When  the  book  has  been  mastered  the  reader  will  be 
able  to  consider  most  of  the  current  financial  problems  without  being  taken  in  by  the 
many  specious  and  ingenious  remedies  which  are  put  forward.” 


SOCIALISATION  IN  THEORY  AND  PRACTICE 

By  Heinrich  Strobed,  Finance  Minister  in  the  Prussian  Revolutionary 

Government  of  November,  1918.  Translated  from  the  original  by  H.  J. 

Stenning.  1  Os.  6d.  Postage  9d. 

New  Statesman :  “  Herr  Strobel  has  written  an  exceeding  valuable  book  .  .  .  brings  out 
clearly  many  problems  and  difficulties  which  have  hardly  begun  to  be  appreciated  here. 
Above  all,  he  stresses  the  almost  inevitable  failure  of  attempts  to  devise  plans  of  Socialisa¬ 
tion  on  the  spur  of  the  moment.  ...  It  would  do  every  believer  in  Socialisation  good  to 
read  Herr  Strobel’s  book  and  to  endeavour  to  think  out  its  applications  to  the  situation  in 
this  country.” 


THE  TRADE  CYCLE 

An  Account  of  the  Causes  Producing  Rhythmical  Changes  in  the  Activity  of 
Business.  By  F.  Lavington,  M.A.,  Girdler’s  Lecturer  in  the  University  of 
Cambridge.  3s.  6d.  Postage  4d. 

Economist:  “Mr.  Lavington  has  performed  a  difficult  and  very  useful  task  extremely 
well  in  the  volume  in  which  he  explains  in  terms  capable  of  being  understood  by  all  and 
sundry,  provided  they  are  prepared  to  concentrate  their  attention,  the  workings  and  prog¬ 
ress  of  Trade  Cycles  ...  at  once  the  best  and  simplest  account  of  the  fluctuations  of  indus¬ 
try  that  has  been  published.” 


A  HISTORY  OF  THE  CANADIAN  RAILWAY 

By  Harold  A.  Innis,  Ph.D. ,  Chicago.  12s.  6d.  Postage  9d. 

In  this  Study  an  attempt  has  been  made  to  trace  the  History  of  the  Canadian  Pacific 
Railway  from  an  Evolutionary  and  Scientific  point  of  view. 

Contents  Introduction  :  The  Pacific  Coast ;  The  Hudson  Bay  Drainage  Basin ;  On  the 
St.  Lawrence  From  National  to  Economic  Union  (1870-1880) — Fulfilment  of  the  Contract — 
Expansion  of  the  Road  and  the  Development  of  Freight  Traffic — The  Freight  Rate  Situa¬ 
tion-Passenger  Traffic— Earnings  from  Operations— Expenses— Total  Receipts— Capital- 
Conclusion— Appendix. 

THE  PRINCIPLE  OF  OFFICIAL  INDEPENDENCE.  WITH  PARTIC¬ 
ULAR  REFERENCE  TO  THE  POLITICAL  HISTORY  OF  CANADA 

By  R.  MacGregor  Dawson,  M. A.,  D.Sc.  (Econ.).  With  Introduction  by 

Prof.  Graham  Wallas,  M.A.  10s.  6d.  Postage  9d. 

This  book  is  an  attempt  to  analyse  the  conception  of  independence  in  the  Modern  State — 
an  idea  which,  though  it  finds  expression  in  a  multitude  of  practical  forms,  has  been  ig¬ 
nored  by  the  majority  of  writers  on  Politics.  In  order  to  make  the  discussion  more  con¬ 
crete,  the  author  has  thought  it  wiser  to  confine  himself  to  Canadian  Government,  and  has 
only  enlarged  this  sphere  when  comparison  with  some  other  country  demanded  it. 


Orchard  House,  2-4  Great  Smith  Street 
Westminster,  England 


The  Academy  of  Political  Science 
in  the  City  of  New  York 

The  Academy  of  Political  Science,  founded  in  1880,  is  com¬ 
posed  of  men  and  women  interested  in  political,  economic  and 
social  questions.  Members  receive  the  Political  Science  Quar¬ 
terly  and  the  Proceedings  of  the  Academy,  and  are  entitled  to 
admission  to  all  meetings,  lectures  and  receptions  under  the 
auspices  of  the  Academy.  The  annual  dues  are  five  dollars. 
Address  the  Secretary  of  the  Academy  of  Political  Science, 
Columbia  University,  New  York. 


POLITICAL  SCIENCE  QUARTERLY 

Managing  Editor 
PARKER  T.  MOON 

The  Quarterly  is  devoted  to  the  historical,  statistical  and 
comparative  study  of  politics,  economics,  sociology  and  public 
law.  Every  article  is  signed  and  expresses  simply  the  personal 
view  of  the  writer.  Each  issue  contains  scholarly  reviews  and 
brief  book  notes.  A  valuable  Record  of  Political  Events 
throughout  the  world  is  printed  as  a  supplement  to  the  Sep¬ 
tember  issue.  Address  editorial  communications  to  the  Politi¬ 
cal  Science  Quarterly;  business  communications  to  the  Acad¬ 
emy  of  Political  Science,  Columbia  University,  New  York. 

PROCEEDINGS  OF  THE  ACADEMY  OF 
POLITICAL  SCIENCE 

The  Proceedings  are  issued  by  the  Academy  as  a  record  of 
its  activities  and  as  a  means  of  giving  detailed  treatment  to 
special  subjects  of  importance.  Recent  issues  are :  The  Money 
Problem,  176  pp.,  Industrial  Co-operation,  256  pp.,  Railroads 
and  Business  Prosperity,  130  pp.  Price  $1.50  each  in  paper 
covers.  A  full  list  of  the  numbers  thus  far  issued  will  be  sent 
on  request.  Address  Academy  of  Political  Science,  Columbia 
University,  New  York. 


Studies  in  History,  Economics  and  Public  Law 

edited  by 

Faculty  of  Political  Science  of  Columbia  University 


VOLUME  I,  1891-92.  2nd  Ed.,  1897.  396  pp.  Price,  cloth,  $3-50. 

1.  The  Divorce  Problem.  A  Study  In  Statistics. 

By  Walter  F.  Willcox,  Ph.D.  Price,  75  cents. 

3.  The  History  ot  Tariff  Administration  In  the  United  States,  from  Colonial 

Times  to  the  McKinley  Administrative  Bill. 

By  John  Dean  Goss,  Ph.D.  Price,  ft. 00. 

S,  History  of  Municipal  Band  Ownership  on  Manhattan  Island. 

By  George  Ashton  Black,  Ph.D.  Price,  $1.00. 

4.  Financial  History  of  Massachusetts. 

By  Charles  H,  J.  Douglas,  Ph.D.  Price,  gi.oo. 


VOLUME  II,  1892-93.  (See  note  on  last  page.) 

1.  [5]  The  Economics  of  the  Kussian  Village. 

By  Isaac  A.  Hourwich,  Ph.D.  {Out  of prints. 

2.  [6]  Bankruptcy.  A  Study  in  Comparative  Legislation. 

*  By  Samuel  W.  Dunscomb,  Jr.,  Ph.D.  {Not  sold  separately .) 

3.  [7]  Special  Assessments;  A  Study  in  Municipal  Finance. 

By  Victor  Rosewater,  Ph.D.  Second  Edition,  1898.  Price,  $1.00. 


VOLUME  III,  1893.  465  pp.  (See  note  on  last  page.) 

1.  [8]  *History  ot  Elections  in  American  Colonies. 

By  Cortland  F  Bishop,  Ph.D  {Not  sold  separately.) 

2.  [9]  The  Commercial  Policy  of  England  toward  the  American  Colonies. 

By  George  L.  Beer,  A.  M.  ( Out  of  print.) 

VOLUME  IV,  1893-94.  438  pp.  (See  note  on  last  page.) 

1.  [10]  Financial  History  of  Virginia. 

By  William  Z.  Ripley,  Ph.D.  {Not  sold  separately.) 

2.  [1 11*  The  Inheritance  Tax.  ByMAX  West, Ph.D.  Second  Edition.1908.  Price. $200. 

3.  [13]  Histo»*v  of  Taxation  in  Vermont.  By  Frederick  A.  Wood,  Ph  D.(Out  of  print.) 

VOLUME  V,  1895-96.  498  pp.  Price,  cloth,  $3.50. 
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